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CASES 

DETEKMINED IN THE SUPEEME COURT OF THE 
CAPE OF GOOD HOPE. 



LEVY V. CALF AND OTHERS. 

{UTi and 5th August, 1857.) 

SEAWORTHINESS.— LIABILITY OF PAET OWNERS TO 
SHIPPERS.— CHARGE FOR INSURANCE BY AGENT.— 

COSTS. 



Where a vessel founders immediately after proceeding on her voyage, the 
legal presumption is, that she was unseaworthy before commencing 
the voyage. 

Ship-owners are liable to Shippers for damage done to Goods through the 
insufficiency of the Ship, in the proportion of the shares held by each i 
their combined liability, however, not exceeding the value of the Ship 
and freight, (if any be due.) 

An Agent, instructed to insure, but having neglected to effect the in- 
surance, is not entitled to charge the premium against his priucipai, 
although he may be, in case of loss, held liable for damage caused by 
non-insurance. 

' Consortes litis ' having unequal interests in the action are liable, in general, 

each for an equal share of the costs. 1857. 
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HIS action was brought by the Plaintiff, Joseph 
Levy, against Jonathan Calf, Nathan Lawton, and 
William Whitta, each the owner of eleven sixty -fourth 
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V. 

CALF AKD 

OTHERS. 



shares of the schooucv Julia Maria, and John Fisher 
Sewell, the owner of thirty-one sixty-fourth shares, 
for the recovery of £756. 7. 1., under the following 

On the 26th August, .1856, Benjamin Norden, the 
Plaintiff's Agent, shipped on board of the Julia 
Maria, then in Table Bay and about to sail for East 
London, merchandise to the amount, with charges, of 

£1508. 11. 1. 

On the 30th September, between one and two 
o'clock p.m., the vessel, which was commanded by 
Sewell, one of the Defendants, left the anchorage on 
her voyage ; but shortly afterwards it was observed that 
she was fast filling with water. She was at once put 
back, and the Assistant Port Captain, who had pro- 
ceeded on board, endeavored to bring her ashore. 
Before this could be done, and about three hours after 
the anchor had been weighed, she foundered. The 
weatber at the time of the accident was moderate. 
There was what the witnesses called "a sbort 
jobbling sea," and "an all-sail breeze." 

It was proved that on her previous voyage, while at 
East London, the Julia Maria, (which was a small 
vessel of 40 tons, trading regularly between that place 
and Table Bay,) had received some injury from con- 
tact with a surf-boat, of nearly the same tonnage. 
This injury, which had damaged her covering board, 
was there temporarily repaired, and she arrived safely 
in Table Bay. It had been intended. to have more 
substantial repairs effected here, but from some cause 
this had been neglected by the master. 

There was much conflicting evidence regarding the 
immediate cause of the misfortune, — scarcely two of 
many nautical witnesses holding the same opinion on 
the subject. Some stated that it was occasioned by the 
insufficient repair of this covering board, — others that 
it arose from the starting of a butt, — while others again 
suggested the possibility of the water having been 
admitted through dents made in the bows, in carelessly 
hauling up the anchor. The schooner was launched 



in 1856, at Cape Town, and soundly and properly ^^857. 
built, according to some of the Defendants' witnesses, ' 

in the manner in which vessels of her size usually ^_ 
are constructed. She was copper- fastened in her oalf and 
bottom, though at her sides not fastened with copper others. 
bolts, but by means of nails. 

The Goods saved from the wreck were sold at public 
sale, and realised nett £756. 7. 11. The Plaintiffs 
claim, therefore, was for £752. 4. 0. 

Denyssen, (with whom was Cole,) maintained that 
the Defendants, as owners, knew, or must be taken to 
have known, through the master, who, indeed, was 
part owner, that injury had been done to the vessel at 
East London, and argued that the loss of the vessel, 
and consequent damage to the merchandise, was due 
entirely to their negligence in having omitted to have 
the proper repairs effected in Table Bay. Even if, 
however, they did not know of the vessel's defect, 
and if some unexplained cause occasioned the accident, 
they were yet liable, for they ought to have known 
of any faults in the vessel which might result in loss 
to those who shipped on board of her, on the faith 
that she was staunch and seaworthy. He referred to 
Van der Linden's Inst. (English edition,) p. 622, and 
Grotius' Introd. Ill, 20, sec. 5, for the Eoman Dutch 
Law on the subject, and in confirmation, to Smith's 
Mercantile Law, (5th ed.) p. 284 ; Abbott on Ship- 
ping, (9th English ed.) p. 282, (7th American ed.) p. 
445, 1, Park on Insurance, (7th ed.) chap. 11, p. 332 ; 
Arnould on Insurance, (1st ed.) p. 653 ; (2nd ed.) p. 
689 ; 3, Kent's Comm. (8th ed.) p. 288. 

Porter, A. Q., — for the Defendants, — admitting the 
doctrine that, if the vessel was unsea worthy when she 
weighed anchor to proceed on her voyage, the owners 
were liable in this action for damage to the Plaintiffs 
merchandise, contended that unseaworthiness had not 
been proved. It had been proved that she was a new 
■vessel, built as vessels of her size usually are, — and 
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1857. while positive proof of the cause of the misfortune 
'"""" failed, the nautical witnesses all diflfering in their con- 

y_ elusions, it must be taken that the foundering had 
CALF AND been occasioned by the perils of the sea. The vessel's 
OTHERS, unseaworthiness not having been established, and the 
fact that she was a new vessel and properly built for 
her size, having been shown, there existed no liability 
whatever on the part of the Defendants, He main- 
tained further, that by the Law of Holland and of this 
Colony, though not by the Roman Law, the owners 
were liable only in proportion to the shares held by 
each in the vessel ; and cited Grrotius de Jure Belli & 
Pacis Lib. 1\, cap. 2 ; Van der Linden's Inst. (English 
edition,) p. 616 ; Grotius' Introd. IH, I, sees. 31, 32 ; 
Voet XIV, 1, 5 ; Coren Obs. 40, 16 ; and Story on 
Partnership, sec. 456. 

The majority of the Court (Bell J. and Cloete J.) 
were of opinion, that the evidence sufficiently estab- 
lished that the inefficient repair of the injury received 
by the vessel at East London, was the cause of her 
foundering, and, therefore, that the loss was plainly 
attributable to neglect of the master, for which the 
owners were liable. 

The Court held unanimously, that where a vessel 
founders immediately or shortly after proceeding on a 
voyage, without stress of weather or any apparent 
external cause, the law will presume that the event 
resulted from causes existing before she commenced 
her voyage, — and, consequently, that she was unsea- 
worthy when she sailed. The burden was on the 
Defendants tohave.shown that something happened to 
the vessel shortly after she set sail, from the perils of 
the sea, which occasioned her, though before seaworthy, 
to spring a leak and sink. The Plaintiff was not 
bound, as he did in this case, to endeavor to prove 
that the injury could not have resulted from perils of 
the sea. — (Reference was made to Park on Insurance 
chap. 11, injine, and Arnould, (1st ed.) p. 686 • 12nd 
ed.) p. 724. ' ^ 
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The Court held likewise that the Defendants were, 1^57. 
ou the authorities cited, liable, the first three each for 
ll-64ths of the amount for which judgment would be 
given, and the last for 33-64ths of such amount : — 
and, inasmuch as ship-owners are not, in cases like the others. 
present, liable beyond the value of the ship and freight 
(if any have been earned,) a doctrine long established 
in the Dutch Law, (Bynkershoek, Qusest. Jur. Priv. L. 
IV. c. 20, p. 688 ; Coren Obs. 40, in Jin.) and now 
adopted into the English Law by sect. 502 of Act 
17 & 18 Vict., c. 104, part IX, — which part IX is ap- 
plicable to the whole of Her Majesty's dominions, — the 
Court would have ordered an enquiry into the value of 
the vessel, and into the existence of further claims which 
might be entitled to participate in the amount ; but it 
was intimated by the Defendants that this was the 
only claim upon them, — and it was admitted that the 
sum of £800 had been received from the insurers of 
the vessel, who had not disputed their liability to 
the Defendants.^ 

One of the "charges" in the account annexed to the 
declaration was for £22. 10., as premium of insurance 
of the Groods shipped by B.-Norden to the Plaintiff, 
which amount was paid by the Plaintiff to Norden, 
and, therefore, charged in his claim against the 
Defendants. It appeared from Norden 's evidence in 
the case, that he had had instructions from the Plain- 
tiff to insure, but had omitted to do so. He stated 
that he considered that he had taken upon himself the 
liability of an insurer, and, therefore, thought himself 
justified in making the charge against the Plaintiff.- 
But the Court held that, the insurance never having 
been effected, Norden was not entitled to charge the 
premium against the Plaintiff, although if the Plain- 
tiff had suffered loss through the non-insurance, in 
disobedience to his instructions, he might have had a 
claim on Norden for such loss: — and the Plaintiff 
having erroneously paid Norden, was not justified in 
charging against the Defendants what had thus been 
erroneously paid by him. 
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Judgment was given against the Defendants for 
£729. 14. 0., with costs: and as to the costs, the 
Court ordered, in conformity with Voet XLII, 1, 24, 
CALF ' AND that each of the Defendants should, at least in the 
oTHEEs. first instance, bear an equal share. 

[J. & H. Eeid, Plaintiff's Attorneys. 
F AIRBRIDGE, HuLL, & Meintjes, Defendants' Attorneys.] 
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Negligence in unmooring a ship, so as to cause a collision with another 
ship, subjects the Master of the vessel, on board of which the neg- 
ligence has taken place, to an action for damages, even though it 
might have been possible for those on board of the other vessel, by 
the exercise of superior skill, to have escaped the collision. 

J- HE Plaintiff in this case, the Master of the Bremen 
barque Norma, claimed from the Defendant, the Master 
of the British barque Henrietta Breivis, the sum of 
£50, as damages sustained by the Norma, in conse- 
quence of a collision, caused, as alleged in the decla- 
ration, " through the carelessness, mismanagement, 
and misconduct of the Defendant, and his mariners 
and servants, and more especially by the careless, 
negligent, and improper weighing or lifting of one of 
two anchors, by which the said Henrietta B^-emis 
had been mooi'ed." 



The facts were these : — Towards the end of October, ■'^^^'^■ 
1856, the Henrietta Brewis arrived in Simon's Bay, 

Tl 11 T IT • PITT SUFFBR'I 

and took up a berth under the direction oi the Mar- ^ 
bour Master. Her berth was subsequently, also under laing. 
the direction of tbe Harbour Master, changed to a 
position nearer the beach, that her cargo, which was 
coal, might be unloaded with more facility. In con- 
sequence of the prevailing winds, vessels are usually, 
in Simon's Bay, moored s.s.e. and n.n.w. ; but the 
master of the Henrietta Brewis, who was a stranger, 
and had originally come in and moored his vessel 
without the assistance of a pilot, dropped his anchors 
in an unusual manner, viz., s.s.w. and n.n.e. She 
was moored within two vessels, already at anchor in 
the bay, the Seringapatam, coal hulk, and a Dutch 
transport, both of which vessels were moored in tlie 
usual manner — s.s.e. and n.n.w. 

On the 24th November, the Norma entered Simon's 
Bay. Her captain, when boarded by the Harbour 
Master, outside of the anchorage, had requested that 
a pilot might be sent off in order to bring her in pro- 
perly. The pilot stationed her outside of the coal hulk 
and of the Dutch transport, at a sufficient distance 
from them, and in such a position that a line from 
the one to the other of these vessels would be bisected 
by one from the Norma to the Henrietta Brevns, 
which was within them : the anchors of the Norma 
being put down in the usual manner — s.s.e. and n.n.w. 

While the Norma was coming in, the Henrietta 
Brewis was preparing to get under way, and the 
in-shore (s.s.w.) anchor was in the act of being taken 
up. The Norma was moored at about 10 a.m., and 
about 12 at noon a collision took place. At this time 
the Norma was well moored and stationary ; and the 
Henrietta Brewis, the in-shore anchor having been 
taken up, the wind being off the shore, and no attempt 
being made on board to direct her while riding by 
one anchor, drifted and fouled the Norma. A warp 
had been run from her to the Dutch transport, and 
a line to the Seringapatam, in the course of the 




1857. morning, (suggested to have been for the purpose of 
avoiding a collision, but apparently for the purpose 
of clearing the hawse of the Henrietta Brewis, which 
had been fouled early in. the morning,) but no attempt 
was made to heave on the warp, which, according 
to most of the witnesses, would have saved the colli- 
sion, or to run. out a kedge, which would likewise 
have prevented it. On the contrary, after the in-shore 
anchor had been taken up, and while, as stated by 
some of the witnesses, the other was a-peak, or per- 
pendicularly below the vessel, the mate and men on 
board, (the master was ashore at the time,) were 
engaged in receiving some fish on. board as cargo ; no 
attention being given to the position of the vessel, 
and no attempt being made to steady her by setting 
some sail. According to some of the witnesses, the 
effect of the original bad mooring of the Henrietta 
Brewis would have been that, if the seaward anchor 
had been first taken up, she would probably have 
fouled the Seringapatam hulk. 

The evidence was not quite clear whether it would 
have been possible for those on board of the Norma 
to have avoided the collision : the Plaintiflf's wit- 
nesses stating that they had paid out as much chain 
as they could, while the Defendant's witnesses stated 
that it was quite in the power of the master and 
crew of the Norma, to prevent the accident : — the 
evidence seemed to preponderate, however, that it 
would have been very difiicult, even had there been 
more chain at hand, to have escaped in time. 

The injury done to the Norma was to the amount 
of about £50, — to the Henrietta Brewis about £15. 

Porter, A. G., — for the Plaintifi" — maintained that 
the law in questions of this nature being undisputed, 
viz., that in the case of a collision of ships, if no 
blame attaches to either, the amount of damage 
done to both is added together, and each bears an 
equal proportion, — but if the injury is caused by 
the fault of one, that one must bear the entire 
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amount — (Neostad. Dec. Supr. Cur. 48 & 49 ; Coren iss?. 

Obs. 40 & 41 ; Bynkershoek, Qusest. Jur. Priv. 

L. IV. c. 18, p. 672 ;) in this case it had been satis- soffbei 
factorily proved that the Henrietta Brewis had been 
throughout in the wrong, in a wrong position origin- 
ally, and badly managed afterwards — and that this 
improper management directly occasioned the colli- 
sion. Even if it had been shown that it might have 
been possible for the Norma to have avoided the 
accident, which was about to ensue through the bad 
management of the Henrietta Breivis, the Defendant 
would still be liable. 

C. J. Brand, — for the Defendant — contended that 
the Norma, entering the bay when the Henrietta 
Brewis was already there, might have been moored in 
such a position as not to have been endangered by the 
Henrietta Breivis, which was observed to be about to 
leave when she came in. The Norma having been 
wilfully placed in a position of more risk, — when 
there was ample room to have moored her elsewhere 
in the bay, — there could be no claim for damage. 
He further contended that it had not been clearly 
proved that it was impossible for the Norma, after 
■being moored, to have been so managed as to have 
avoided the collision, — and that this was necessary 
before there could be any claim made. He cited 
Abbott on Shipping, (9th English ed.) p. 193 ;— (7th 
American ed.) p. 330. 

Porter, A. G., in reply, referred to Abbott on 
Shipping, (9th English ed.) p. 197 ; — (7th American 
ed.) p. 337. 

The Court held, that although it was not impera- 
tive on the master of the Henrietta Breivis to moor 
his vessel in exactly the same manner as that in 
which other vessels in Simon's Bay, according to the 
invariable custom of that bay, were moored, viz., 
s.s.E. and N.N.w., and although he may have had 
sufficient reason to induce him to moor his vessel 
differently, viz., s.s.w. and s.s.E., — yet that the fact 
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1857. that his anchors were thus placed in a different man- 
ner, changed his position as to all other vessels 
iUFFEKT moored in that bay, and required from him more 
LAiNQ. than ordinary care in unmooring. 

That the Norma, which had been brought in by a 
pilot and which was moored properly, as regarded 
the vessels outside of the Henrietta Brewis, would 
have been properly moored in respect to the latter 
also, if the latter had been properly moored. 

That the immediate cause of the collision was, in 
the position which the Henrietta Brevns occupied, 
with the wind blowing off the shore, the taking up 
of her in-shore anchor, (ss.w.,) which necessarily 
would carry her over her seaward anchor, so as to 
risk collision with vessels lying without, unless she 
were in some way steadied and S9,feiy directed, — no 
attempt having been made on board either to set sail 
or to heave on the warp, which was attached to the 
Dutch transport for some purpose in the mornrag, 
or to run out a kedge, or in any manner to avoid 
the collision, which must have appeared imminent to 
all on board, if they had not been very negligent. 

That even if it might have been possible for the 
master of the Norma to have escaped from the colli- 
sion, by more skilful management when the Henrietta 
Brewis came upon her, (which had not been proved,) 
such want of more skilful management could not 
release the Defendant, who might, by ordinary care 
and skill, have entirely avoided the accident, 

(Keference was made to Grotius' Introd. Ill, 38, 
16 — 18 ; and to Do well v. General Steam Navigation 
Company, I Jur., N. S., 800.) 

[Faibbkidge, Hull, & Meintjes, Plaintiff's Attorneys. 
J. & H. Eeid, Defendant's Attorneys.] 
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MAKIA BAEENDSE, Applicant, 

AND 

WILLEM DANIELSE, Eespondbnt. 

(13th Aiigust, 1857.) 
APPEENTICESHIP OF CHILD. 



A Contract of Appi-enticeship of a Child, under tea years of age, is abso- 
lutely illegal. 

A mother who had, by notarial contract, indentured her child, aged ten 
months, until its majority, held entitled, after four years, to claim 
the child from the person to whom it had been indentured. 

DeNYSSEN, for the Applicant, prayed for an 
order directing the Kespondent to deliver up an 
illegitimate son of the Applicant, aged between 4 and 
6 years, whom the Respondent claimed to be entitled 
to retain by virtue of a contract dated 13th 
September, 1853. 

At the date of the contract the Applicant resided 
in the house of the Respondent, and, according to her 
statement, was induced by him, according to his, 
begged of him, to allow her child, then ten months 
of age, to be indentured to him, — and accordingly 
the Notary, J. N, Meeser, (since deceased,) drew up 
a notarial contract executed by her and the Respon- 
dent, which contained the following stipulations : — 

Firstly. — ^Maria Barendse declares that she gives over her child, 
baptised with the name of James Henry William Lons, and about 
ten months of age, to, and puts and places him under the care and 
keeping of, Willem Danielse and his wife Osea Bouwer, to be main- 
tained, brought up, and provided by them from hence until his 
majority,— that her said son shall, when older, work as laborer and 
house-servant; that he will respect, follow up, and obey the com- 
mands, from time to time, given him by Willem Danielse or by his 
wife, and assist in fetching, bringing, or carrying of necessaries 
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and requisites, and more especially those needed for the purposes of 
house-keeping, and that her son shall have to perform such domestic 
labor as shall be imposed on him by Willem Danielse or his wife, 
and duly proportionate to his strength and to fairness. Maria 
Barendse binding herself to exercise her influence, and exert her 
authority in order that this contract, -with his obligations, may be 
kept, performed, and fulfilled by her said son. 

Secondly. — Willem Danielse declares to take under his protection 
and maintenance, and into his service, James Henry William Lens, 
■with promise to bring him up from this date until his majority, and 
to maintain and provide him with all necessaries, such as food, 
drink, lodging, and clothes; — to give and allow him medical and 
surgical assistance, and to treat him, as regards nursing and care, 
as he would his child, apprentice, or house-servant; — to cause him 
to be trained, brought up, and educated in the Christian EeUgion, 
to permit him to attend the divine worship of his church, and not 
to neglect the same, and likewise to permit him to go to one of the 
schools in Cape Town, to which he may gain admission by competent 
authority. 

Thirdly. — The parties have agreed and contracted — 

a.— That Willem Danielse shall be at liberty, and the power 
and authority is hereby given him by the said Maria Barendse, as 
the mother and natural guardian of her son James Henry William 
Lens, if he should think proper, to cause the said James Henry 
William Lens to be taught a trade, and for that purpose to bind and 
apprentice him. 

h. — That at the majority of James Henry William Lens this 
contract shall cease, stop, and be of no force, and Willem Danielse 
shall not be able nor be at liberty, for maintenance, care, and 
attention of and for the said J. H. W. Lens, to demand or claim one 
guilder or penny ; — nor in like manner shall J. H. W. Lens be at 
liberty, for remuneration and compensation of services rendered) 
labor or otherwise, to ask, demand, or claim of Willem Danielse 
anything whatever. 

This contract having been made hand fide of our own free willi 
and without inducement or persuasion by any person, the appearers 
declare to bind, for the performance thereof, their persons and property 
according to law. 

Thus passed, &c. 

The Applicant ceased to reside in the Defendant's 
house in 1854, — the child continuing there. 

Denyssen maintained that this contract of appren- 
ticeship was in direct contravention of chap. Ill, 
sect. 3, of the Order in Council of 27th Aug., 1842, 
(which was the law in force at the date of this con- 
tract,) in which this proviso is contained : — 

" Provided always that every contract of apprenticeship, whereby 
any child under the age of ten years, not being in a state of des- 
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titution, shall be apprenticed or attempted so to be, sball be null 
and void to all intents and purposes whatsoever." * 

The destitute children again, could only be appren- 
ticed in accordance with the 6th, 7th, 8th, and 9th 
sections of the same chapter, by a magistrate or 
other ofl&cer especially appointed by the Governor, — 
due provision for maintenance and wages being made 
in the contract. This pretended contract of appren- 
ticeship being plainly illegal, the mother was entitled 
to immediate possession of her chUd. 

Porter, A. G., endeavoured to show that this case 
came within the spirit of the 27th section of Act 15, 
of 1856, in which, after jurisdiction is given to resi- 
dent magistrates to order the restoration of a child 
wrongfully detained, it is provided that — 

"Should it be made to appear that the person complained 
against originally obtained the child in a lawful manner, and when 
an infant, under the age of five years, and that the parent claiming 
the child has so acted in reference to the said child and to the per- 
son bringing it up, as to make it a breach of good faith on the part 
of such parent to seek to take it away, — and that from the charac- 
ter of the parent, the purpose for which he or she appears to desire 
to obtain possession of the child, or other circumstances, it will be 
for the manifest benefit of the child to remain with the person with 
whom it is residing, rather than to be delivered to the party ap- 
plying, then the magistrate shall refuse to order the delivery of the 
child, leaving it to the parent applying for the same, to take such 
other proceedings as he or she may be advised : and such magistrate 
may, in the mean time, authorise the person rearing up such child 
to retain possession thereof." 

He contended, that although magistrates were alone 
mentioned in this section, — the law, as laid down in 
this section, should guide the Court, and that it was 
a manifest breach of faith, on the part of the mother 
— who was unable to provide for her child at the 
time when the Eespondent had first adopted it, — now 
to withdraw it from the person who had thus far 
reared the child. 

» The present Law (Act No. 15tb, of 1856), has the following addition to 
this proviso, — " Save and except a contract of apprenticeship executed by the 
parent or guardian and the master, in the pi'esence of a resident magistrate, 
and attested by such magistrate to be a contract which appears to him to be for 
the benefit of the child." 
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^857. [Both the Applicant aud the Kespondent were 

■■ Mahommedans, — and unanswered allegations in the 

BARENDSR ^^(j^^-^g ^-^ j^Q^ exhibit the character of either of 

DANiELSK. them in a good light.] 

The Court held that the contract, under which the 
Respondent obtained and sought to retain possession 
of the child, was clearly illegal, — and that the 27th 
section quoted, was wholly inapplicable to the cir- 
cumstances of the case. 

An order for the delivery of the child was at once 
made, — but the Applicant was held not entitled to 
costs. 

[G. J. De Koete, Applicant's Attorney. 
Fairbkidge, Hull, & Meintjes, Bespondent's Attorneys.] 



PENNY AND OTHERS, Trustees of John 
Wilson, 

V. 

PREUSS AND ANOTHER. 

(18th Augtist, 1857.) 

POWER OF PROVISIOXAL TRUSTEES.— PLEDGE OF 
DEED OF TRANSFER. 



Provisional Trustees cannot legally enter into an agreement with] creditors 
holding pledges of moveables as security for debts due to them, to 
the effect that the estate will pay the debts in full and take the risk 
of deficiency on a realization of the pledges. 

A deed of transfer, pledged by an insolvent, must be delivered by the 
pledgee to the trustee, for the purpose of effecting sale and transfer of 
1857. the property. 

_L HE Defendants in this case, Preuss & Seligmann, 
were on the insolvency of John "Wilson, who sur- 
rendered on the 13th June, 1855, creditors of his 
AsoTHEB. estate to the amount of £10^2. 0. 6., the balance 
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of account for advances made by them to him, goods i^^'^- 
sold and delivered, and acceptances granted, &c., — 
and they held in pledge from him certain goods, others 
shares, and the transfer deed of a house, ^. 

The Plaintiffs, who were subsequently elected pbeuss and 
trustees, were on the 14th June appointed provisional anothee. 
trustees of the estate. 

On the 19th June the Defendants made the follow- 
ing proposition, by letter, to the provisional 
trustees : — 

Gentlemen, — Enclosed we beg to render you our account cur- 
rent with John Wilson. The securities we hold, taken at their 
lowest valuation, you will observe, exceed our claim, independent 
of our share of dividend in the estate, by several hundred pounds. 
We, therefore, beg to propose that we should deliver and resign 
these securities into your hands, if you would be good enough to 
guarantee to us that you will meet our acceptances, with which we 
have favored Mr. Wilson, upon their falling due ; and that you will 
satisfy us for the whole of our claim so soon as you shall have 
sufficient funds to do so. At the same time we must beg to 
remark that if this proposition should not meet with your views, 
we shall be obliged to make use of our legal right upon these 
securities, in order to provide the means for the payment due. 
We are. Gentlemen, 

Your obedient servants, 

PEEUSS & SELIGMANN. 

In this letter the securities, &c., were thus enume- 
rated and valued : — 

65 Cases Sardines £400 

Deed of Transfer of a House £400 

100 Cameron Mining Shares, and 90 Western! 

Province ditto, to be delivered against > £450 

85 Union Bank Shares ... , J 

20 Walwieh Bay Mining Shares £160 

25 Cape of Good Hope Mining Shares £50 

Promissory Notes of Long, Ebden, & Co., for| 

£439. 15. 6. (say,) f ^^"" 

The offer contained in this letter was, according to 
the Defendants, verbally accepted by the provisional 
trustees on the 22nd June. The Plaintiffs, however, 
denied that this had ever been done, while they 
admitted that two of their number, (Jones and 
Syfret), had entered into certain arrangements with 
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1857. the Defendantf3 with respect to some of the things 
pledged, for the convenience of the Defendants in 
retiring some of their acceptances. 

The Defendants retained possession of the whole of 

PBBuss AND the articles pledged until 26th June, 1855, after 

ANOTHER, wliich some of these were handed to the provisional 

trustees, — the following cession having been made by 

the Defendants : — 

Cape Town, June 26th, 1855. 
We hereby make over and cede to the Trustees of the Insolvent 
Estate of John Wilson, all our right of lien on, or property in, certain 
65 Cases of Sardines, given to us in] pledge by said John Wilson, 
viz. : — 

P.F.— 50 Cases ex 'Eeward,' warehoused 28th Feb. 1854, 
and 15 — ex ' Hydaspes,' — 1st Nov. 1853, 

on condition that they (the Trustees) shall take up our promissory 
notes to Wilson of £150, due June 20, 1855, and £107. 6. 4. due 
June 30, 1855, and with the understanding that any balance 
between the proceeds of the sardines and the amount of the notes 
£257. 6. 4., shall be treated as though we had possession of the 
sflii*u in 6S 

PEEUSS & SELIGMANN. 
Received the within named £257. 6. 4. 

Cape Town, Jan. 27th, 1855.— P. & S. 

Further amounts were subsequently received by 
P. & S., and acknowledged by them : for 25 Walwich 
Bay Mining Shares, and 25 Cape of Good Hope 
Mining Shares, delivered to the provisional trustees to 
be disposed of. 

£306. Received of the Provisional Trustees of the Insolvent 
Estate of John Wilson the sum of £306, on account of Shares to 
be realized, viz. : £150 on 9th, and £156 on the 13th July, 1855. 

PEEUSS & SELIGMANN. 

Received of the said Provisional Trustees the further sum of Fifty^ 
Pounds (£50), on account of securities realized or to be realized. 
July 24th, 1855. 

PREDSS & SELIGMANN. 

At the second meeting in this estate, the 25th 
July, the Defendants proved their claim on the estate 
for £1072. 0. 6^., as secured by the pledges held by 
them, — and on the same date the Plaintiffs wera 
elected trustees. 
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After this date no further advances were made by 1857 
the trustees. On the 25th August the Defendants' 
Attorneys addressed the Plaintiffs : — 

Gentlemen, — We are instructed by Messrs. Preuss and Seligmann 
to make you the following offer, without prejudice to the arrangement 
of June 19th, with, respect to their claim on the Insolvent Estate of 
John Wilson, and the securities held by them for the same, viz.: 
to take over the 100 Cameron Mining Shares and 90 Western 
Province Mining Shares, pledged with them for the sum of £200, 
and to pay the instalments now called up and due on the said shares. 

This arrangement will, if approved of, require your immediate 
attention, as the instalments are over-due and the shares in danger 
of being forfeited. 

We have, &c., 

rAiEBBiDaE, Hull, & Meintjes. 

To this the trustees replied on 28th August that 
they would submit the proposal to the third meeting 
of creditors, then near at hand, adding — 

" The Trustees are not aware of any arrangement of, 19th June." 

On the 6th September the trustees informed the 
Defendants that they had submitted the proposal, as 
to these shares, to the meeting of creditors and now 
accept it. 

The 25 Cape of Good Hope Mining Shares, and 25 
Walwich Bay ditto, together with the sardines, 
delivered by the Defendants to the trustees, realized 
nett £4:81. 5. 3. — and the trustees having advanced 
against these pledges, (according to their statement of 
the transaction,) the sum, with interest, of £625. 3. 0., 
claimed a balance of £143. 17. 9., on 30th October, 
1855, against the Defendants, 

The amount due by the estate to the Defendants, 
viz., £1072. 0. 6., — diminished by the value of the 
securities realized £481. 5. 3., the price of the 200 
Cameron and 9 Western Province Mining Shares 
£200, and the sum of £7. 10. due by them in the 
insolvent's ledger, — was reduced to £383. 5. 3. — on 
which a dividend of four shillings in the pound, or 
£76. 13. 1. was payable in January, 1856. The 
Plaintiffs, deducting this sum from the £143. 17. 9., 

c 
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1857. proceeded in the case for the balance of £67. 4. 8. — 

^— ■ and the deed of transfer still retained by the 

PENNY AND Defcndants. 

OTHEKS 

After hearing some oral evidence, the Court held 
that the allegation of the Defendants, that the 
arrangement proposed in their letter of the 19th 
June, had been accepted by the provisional trustees, 
and that, therefore, the Plaintiffs were now barred 
from making any claim for the deficiency arising on 
the sale of the securities, had not been proved ; and 
they further held, unanimously, that even if it had 
been satisfactorily proved that the provisional trustees 
had entered into such an agreement, inasmuch as no 
such agreement could be legally entered into between 
the provisional trustees and the Defendants, so as to 
bind the creditors of the estate, — the Plaintiffs, as 
representing the creditors, would yet be entitled to 
judgment. The legal position of the facts was, that 
the provisional trustees had, at their Own risk, 
advanced certain amounts of money to the Defendants, 
and had realized certain securities, &c., of the insol- 
vent, pledged with the Defendants, subject to the 
right of preference which the Defendants had on the 
proceeds of their pledges. 

On the question of the Defendants' right to retain 
the title deed pledged to them, C. J. Brand, — for the 
Plaintiffs, — contended that to admit any right of re- 
tention of this deed of transfer against creditors, or 
to allow any right of preference by virtue of such a 
pledge on the immoveable property of the estate, would 
be in effect to constitute a mortgage on immoveable 
property by a mere private transaction, — and a virtual 
abrogation of the Placaat of Charles V, of 1528, (Voet 
XX, 1, 9,) which requires that all special conventional 
hypothecs of immoveable property shall be publicly 
executed coram lege loci, — and if not so executed, 
shall be null and void. This was formerly done before 
the members of the Court of Justice, — but since 1828, 
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by Orel. 39, all sucli mortgages must be executed 1857. 
before the Registrar of Deeds. The Defendants could """ " 
not by law claim any preference whatever in right of ™™Jj,^ ° 
their possession of the deed of transfer, unless the law ,,. 
were set at nought, and were bound to hand it to the preuss and 
Plaintiffs for the purposes of the estate. another. 

J. H. Brand argued that a pledge of title deeds 
was no infraction of the law which required that 
immoveable property should be specially hypothecated 
only coram lege loci. Title deeds are moveable pro- 
perty, not immoveable, (Sand. Dec. IV, 4, 6 ; Van der 
Keessel Thes. 179 ; Regtsgel. Obs. Ill, 73 ; Obs. 24.) 
This being granted, he maintained that the eJBFect of 
such a deposit of title deeds would be to constitute 
an equitable lien, in like manner as in the English 
Law — {ex jp^e^Langston, 17 Vesey, p. 230,) and cited 
further Burton on Scotch Sequestration, p. 375. He, 
therefore, claimed that the Defendants should not be 
called upon to deliver up the title deeds, unless the 
Plaintiffs were prepared to make good to them the 
deficiency on the amount of their proof of debt. 

The Court held that the Defendants were bound to 
deliver up the deed of transfer to the estate — that 
transfer of the property might be effected, (Voet XLII, 
7, 7 ; and Van der Linden's Decisions, Dec. 23.) 
The Defendants were at liberty, if they should be 
advised that a pledge of the transfer deed entitled them 
to any preference on the proceeds of the property, to 
raise this question by an objection to the distribution 
account, if such preference were not awarded them. 

Judgment was accordingly given for £67. 4. 8., as 
claimed, and the delivery of the deed of transfer, with 
costs. 

[J. & F. Eeid, Plaintiffs' Attorneys. 
C. J. BuissiNNE, Defendants' Attorney.] 
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THOMSON, WATSON, & Co. v. SPILLER. 

(20<7i August, 1857.) 
PEOVISIONAL SENTENCE.— NOTICE OF DISHONOUR. 



1857. 




Notice of dishonour of a Promissory Note to an endorser, not resident at 
the place where it has been dishonoured, is sufficient if given by the 
next post after the dishonour. 

Notice that the note had been duly ' presented and noted for non-pay- 
ment,' and that the endorser was ' therefore requested to provide for 
the same with costs,' is sufficient, without any statement that the 
note had been dishonoured. 

Porter, a. G., prayed provisional sentence on 
the following Promissory Note : — 

Burghersdorp, May 30, 1854. 
£1033. 5. 9J. 

Thirty-six Months after date, I promise to pay Mr. James 
Smith, or Order, the sum of One Thousand and Thirty-three Pounds 
Five Shillings and Ninepence -J, sterling, for value received, payable at 
the Fort Elizabeth Bank, with interest from date. 

THOS. SPILLEB. 
[It was endorsed: — '\ 
Jas. Smith, 
B. 0. Spiller, 
Joseph Levy, 
Thomson, Watson, & Co. 
Thomson, Watson, Simpson, & Co. 

The maker and the first two endorsers were included 
in the summons, which was duly served on Thomas 
Spiller, the maker, — but there was no service on 
Smith. 

Thomas Spiller made default. A protest by the 
Notary H. M. Scrivenor, was produced by the Plain- 
tiflf, stating that on presentment at the P. E. Bank, 
where the note is made payable, there were no funds, 
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— and notice was therefore given of this to the several 1857. 
endorsers, by letters sent pre-paid through the post- 
office. 

Denyssen, — for R. C. Spiller, — claimed that provi- 
sion should be refused, on the ground that the spilleb. 
Defendant was discharged from his liability as endorser 
of this note, not having received due notice of dis- 
honour. The note was due on the 30th May, and the 
notice that it had not been paid, when presented at 
the Port Elizabeth Bank by the holder, the Cashier 
of the Bank, which was sent to the Defendant, bore 
date the 5th June, six days after the actual dishonour, 
and was received on the 8th June. So long a 
delay amounted to laches, which discharged the en- 
dorser. 

He further argued on the insufficiency of the terms 

of the notice, which ran thus : — 

"I am instructed by the Cashier of the Port Eh"zabeth Bank 
to give you notice that the Promissory Note, for the sum of 
£1033. 5. 9|., sterling, drawn by one Thos. Spiller in favor of 
one Jas. Smith, or order, bearing date at Burghersdorp, the 30th 
May, 1854, payable thirty-six months after date, and by you 
endorsed in blank, has been duly presented and noted for non-pay- 
ment, — you are therefore required to provide for the same with 
costs. 

I am, &e., 

H. M. SoEivBNOK, Notary Public.'' 

And contended that it was requisite, in order to 
charge the endorser, to state in the notice that the 
note had been dishonoured. He cited Story on Prom. 
Notes, section 350. 

Porter, A. G., produced an affidavit of the Attorney 
for the Plaintiffs, stating, from information obtained 
at the General Post-Office, that the post from Port 
Elizabeth to Burghersdorp, (where the Defendant 
resident,) was dispatched only once a week, on Fridays. 
The 30th May, the day on which the note became 
due, was a Friday, and the post of the 5th June, 
the date on which the notice was dispatched to the 
Defendant, was the first post after the day on which 
the note had become due. It had been_ doubted 
whether it was not premature to give notice to an 
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endorser, on the very day on which a note or bill 
became due, — though it was now settled, beyond doubt, 
that such a notice was not premature. But it had 
never been doubted that the holder was not bound 
to give notice on the very day, it being sufficient if 
given on the next day, or by the next post, whether 
such post were dispatched a day or two, or three days, 
or a week after the dishonour. (Story on Prom. 
Notes, section 327 ; Thomson on Bills, p. 486.) 

As to the terms of the notice of the dishonour, 
nothing more is required to be stated than the fact that 
the note had not been paid when it was duly presented, 
no particular words being required for this purpose. 

The Court held that the transmission of the notice 
by the first mail after the dishonour was sufficient, — 
and that the terms of the notice were likewise 
sufficient. 

Provisional sentence was therefore given against 
Thomas Spiller, as maker, and against Robert Spiller, 
as endorser, of the Promissory Note sued on. 

[J. & H. Beid, Plaintiffs' Attorneys. 
C. J. BuissiNNE, Defendant's Attorney.] 
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MEINTJES AND DIXON v. HARBIN. 

{2Qtli August, 1857.) 
PROVISIONAL SENTENCE.— NOVATION. 



An offer, by the debtor on r. Mortgage Bond, to make transfer of immove- 
.able property to the creditor in payment of the bond, accepted by the 
creditor on the condition that the transfer should be without loss 
of time made, and certain interest due should be paid, does not 
constitute a noTation extinguishing the debt on the bond, and thus 
taking away the creditor's right to sue on the bond, when the 
debtor had neglected ' without loss of time' to carry out his proposal. 

C. J. JBHAND,— for the Plaintiffs,— prayed pro- 
visional sentence on a Mortgage Bond, in favor 
of the Plaintiffs, for £500, for goods sold, &c., 
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passed on the 8tli November, 1854, witli interest 
from the 4th January, 1855, specially hypothecat- 
ing certain immoveable property in the Division 
of Albert. The amount acknowledged to be due 
was payable on the 8th November, 1856. There 
was a prayer in the summons that the mortgaged 
property should be declared executable. 

Porter, A.G., — for the Defendant, — opposed pro- 
visional sentence, on the ground that an agreement 
had been entered into between the Plaintiffs and the 
Defendant in February, 1856, — by which it was 
agreed that the Defendant should, instead of making 
payment of the bond, pay the interest due and trans- 
fer to the Plaintiffs a certain farm called Wildebeeste 
Fontein, and maintained that the debt on the bond 
had been extinguished by novation. 

From letters, verified by affidavits on both sides, 
it appeared that in January, 1856, the Defendant 
wrote to the Plaintiffs that the amount of the first 
mortgage for £1000, of the property, on which they 
held the second, had been called in and proceeded for 
by the holder, stating that he did not see a chance 
of raising so large a sum, — and expressing doubts 
whether it would sell for more than £1000 in execu- 
tion. He added — 

" I make you an offer to give you a farm in the Orange Kiver 
Free State, three hours' ride from Smithfield — a very good sheep 
farm — ^for the bond you hold from me, title free and unencumbered. 

* * * P.S. — Transfer, should you accept my offer, can be 
made immediately." 

The Plaintiffs having required particulars con- 
cerning the farm and having received them, wrote 
on the 4th February, — 

"We have consented to your proposal of cancelling the bond of 
£500, passed in our favor, on the following conditions, viz. : — the 
interest to be paid Mr. J. 0. Hofmeyr, on our account, on the 
£500, for 8th November, 1854. The transfer and title deeds duly 
handed to Mr. H., free of all costs, of the farm Wildebeeste Fontein, 
situated in the Field Cornetcy of Welgebas Spruit. 

"We hope you will lose no time in passing the transfer. We 
have enclosed the bond to Mr. Hofmeyr,3 with power to cancel, on 
your fulfilling the conditions mentioned." 
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1867. 
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HABBIN. 



Hofmeyr, to whom the bond was sent for the 
purpose of arranging the matter at Burghersdorp, 
on behalf of the Plaintiffs, had several interviews 
between February and June with the Defendant, but 
could obtain no settlement of the interest from him. 
Nor do any proceedings seem to have been taken to 
effect the transfer of the Free State Farm at this 
date. 

Towards the end of June, 1856, the Defendant 
applied to Hofmeyr for three months more time to 
carry out his proposal of January. The Plaintiffs 
declined, and wrote to the Defendant as follows : — 

" As the affair of changing the bond has been so' long unsettled, 
we have now determined not to entertain the subject, and have 
written Mr. Hofmeyr to return us our bond." 

This letter was duly posted from Grraaff Eeinet, but 
its receipt was denied by the Defendant. The bond 
was then obtained from Hofme)^-. On the 18 th 
August the Plaintiffs transmitted to Defendant his 
account current with them, showing a balance in their 
favor of £611. 5. 7., and stating — "against this we 
hold your bond for £500, due 8th November next." 
On the 3rd October, Halse & Orpen, the Defendant's 
agents, informed Plaintiffs, at Graaff Eeinet, ' and 
Hofmeyr, at Burghersdorp, that they — 

"Are prepared to perform the conditions of the letter of the 
Defendant of 4th February, 1856, Tiz. : — to pay the interest due 
on the bond, and to effect immediate transfer of the farm Wilde- 
beeste Fontein, having paid the arrear quitrents, transfer dues, &c., 
and call on the Plaintiffs to sign the usual declaration of pur- 
chase, in order to enable the transfer to be effected." 

In reply to this, the Plaintiffs reiterated that they 
considered the Defendant's proposal of January, and 
their acceptance of February as at an end, through 
the Defendant's delay in carrying it into effect ; — and 
the bond having become due in November, they pro- 
ceeded in the present action, — the summons being 
issued in February, 1857. 

The Court held, unanimously, that the offer of the 
Defendant of January, and the Plaintiffs' accept- 
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ance of this offer on the 4th February, did not con- 
stitute a novation, which is the extinguishment of 
an old debt by the substitution of a new one. This 
never took place. "What was done between the 
Plaintiffs and Defendant, by the correspondence in 
January and February, was that the former agreed 
to allow the latter to make payment of the" bond in 
a particular manner provided this were done with- 
out delay. On the Defendant's failure to perform 
his agreement, the Plaintiffs were entitled to con- 
sider the proposal at an end, — and justified in claim- 
ing sentence on the bond. 

Provisional sentence was accordingly given, and 
the property, specially hypothecated, declared exe- 
cutable. (Vid. Pothier on Obligations, sect. 546, 
Evans' ed.) 

[J. H. HoFMEYE, Plaintiffs' Attorney. 
C. J. BuissiNNE, Defendant's Attorney.] 
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WILEY V. KUSSELL. 

{13th and 31st August, 1857.) 
GENEEAL AYEEAGE.— TOTAL LOSS. 



A voluntary stranding, designed for the general safety, followed by the 
total loss of the ship, but the salvation of the cargo, constitutes a 
case of general average, in which the owners of the cargo saved are 
bound to contribute for the loss incurred by the ship and freight. 

JL HIS was an action brought by the Plaintiff to 
substantiate a claim of general average contribution. 
The Plaintiff was the master and part owner of the 
brig Isabella, the other owners being in England, — 
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1857. and the Defendant had shipped on board seal skins 

to the value of £200. 

WILEY On the 14th June a violent storm raged in Table 

''■ Bay, and the Isabella was under the circumstances 
stated in the admission paper signed by the attorneys 
for both parties, steered ashore : — 

" "We, the undersigned Attorneys for the above Plaintiff and the 
Defendant, respectively, do hereby admit, as if proved in this case, 
that the brig Isabella, mentioned in the declaration in this case, 
was lying at anchor in Table Bay, previously to, and upon the 14th 
day of June, 1857. That a violent storm of wind, which had pre- 
vailed for some time previously to the said 14th June, having on 
that day increased, the ship Ellen Rawson drifted, and came in 
collision with the said brig Isabella, and carried away her jib-boom, 
bowsprit, and cathead, and caused other damage to the said brig; 
and, that although every exertion was used to prevent further in- 
jury, it was found impossible to get clear of the said ship Ellen 
Rawson, and it became necessary to slip from her anchors and run 
her ashore, — -which was accordingly done, and she was steered for 
the shore, — and that thirty minutes thereafter she struck the ground. 

Cape Town, August 17th, 1857. 

John & Henbt Eeid, Plaintiff's Attorneys. 
Faiebkidge & Co., Defendant's Attorneys. 

It was further admitted at the Bar, that the man- 
ner in which the Isabella was run ashore was that — 

"After the lifting of the starboard anchor, the larboard anchor 
was cut away, and the sails were then hoisted, and the vessel 
steered for and beached on the best part of the beach," — and 
"that the ship became a total wreck, but that all the cargo was 
saved." ' 

The Plaintiff's declaration, after stating the cir- 
cumstances under which the master decided on run- 
ning his ship ashore, proceeded to allege — 

' " That although the stranding or beaching, which was intended 
for the common good of brig and cargo, had the effect of totally 
wrecking and destroying the said brig, yet that the same stranding 
or beaching caused and contributed to the preservation of all the 
cargo on board the said brig, which cargo was taken out of her, 
after the stranding or beaching, undamaged." 

The declaration continued thus — 

"That amongst the cargo so preserved or benefited, and for the 
sake of which, as well as of the said brig herself, it was determined 
to make whatever sacrifice might, or should be consequent,j upon 
slipping the said brig from her anchors, and running her ashore, 
was a large quantity of seal skins of the Defendant, of the value 
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of £200. — That the brig Isabella, when it was determined to make, 1857. 
in regard to her, the sacrifice aforesaid, which sacrifice proved, in ■ — u.,™— 
its result, to be that of the entire loss of the said vessel as such, — wiley 
was of the value of £1,400. v, 

" That the Plaintiff applied to the Defendant to consent to have bussell. 
a regular and proper statement made in regard to the general and 
gross average contribution, to be made by the owners of the ship 
and cargo, for the purpose of making good, according to the law 
and usage of merchants in regard to general or gross average, the 
value of the said brig, with which application the Defendant hath 
refused to comply, alleging and maintaining, that cargo is not, by 
law, liable to general average in cases of voluntary stranding, 
when the ship is thereby lost. 

"Wherefore, the Plaintiff prays that it may be declared, by the 
judgment of this Honorable Court, that the loss of the said vessel 
Isabella was, and is, under the circumstances thereof, the subject 
of or for a general average contribution, and that it may be de- 
clared that the cargo aforesaid, belonging to the said Defendant, is 
liable, in a general average, to pay and make good its proportion 
of such contribution, &o." 

Porter, A. G., — in arguing the case for the Plain- 
tiff — called attention to the different conclusions to 
which writers on average and courts had, at different 
times, come on the question of the liability of the 
cargo to general average contribution, where there 
had been a voluntary stranding of the ship for the 
common benefit. 

All legal authority is unanimous, that where a 
ship is voluntarily run ashore to avoid capture, 
foundering, or shipwreck, and is afterwards recovered 
so as to be able to perform her voyage, the loss 
resulting from the stranding is to be made good by 
general average contribution, (Arnould on Ins., 1st 
ed, sect. 328, p. 899; 2nd ed., sect 332, p. 915.) 
The rule is uniform in this case, and disputed only by 
Stevens — a commercial, not a legal writer on the sub- 
ject. — (Stevens' Essay on Average, 35, 36.) But, 
until lately, doubts were entertained by eminent 
judges and juridical writers, whether, in the case of a 
voluntary stranding, if the cargo were saved and the 
vessel were lost, — there was any claim for average. — 
(Abbott on Shipping, 9th English ed., p. 400 ; 7th 
American ed., p. 623.) These doubts, however, prin- 
cipally existed in the English and American Courts — 
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1857. and Emerigon, also, holds a negative opinion, — (Eme- 
■ — — ' rigon, c. 12, sect. 41, § 2 :)— but the Dutch authori- 
^^■^ ties seem, at an early period, to have arrived at what 
is now the generally admitted conclusion, that, where 
the stranding is voluntary, for the sake of the salva- 
tion of the ship and cargo, if possible, but a volun- 
tary sacrifice, at all events, of the ship, with the risk 
of its entire loss, for the safety of the cargo, — there 
should be contribution, irrespectively of the fact 
whether or not the ship has been saved. — (Voet XIV, 
2, 5 ; Bynkershoek, Qusest. Jur. Priv. L. IV., c. 24.) 
After much discussion in America:, it has been con- 
sidered as settled since the decision of the Columbian 
Insurance Company v. Ashby, by Mr. Justice Story, 
that a voluntary stranding, followed by the total loss 
of the ship, but with a saving of the cargo, constitutes, 
when designed for the general safety, a clear case of 
general average, in which the owners of the cargo are 
liable to contribute for the loss incurred by the ship 
and freight.— (13 Peters, S.C. Rep. 331 ; Arnould on 
Insurance, 1st ed., p. 902 ; 2nd ed., p. 918.) In this 
judgment, Chancellor Kent, who had before, in ques- 
tions of the same nature, held a contrary opinion, has 
acquiesced. — (III Kent's Comm., 8th ed., p. 239, note.) 
And this doctrine may now be laid down, as the 
universal rule governing the courts of the principal 
commercial countries in the world. 

It might be argued that a distinction was, in this 
case, created by the circumstance that there had first 
been a collision, and that the stranding was indirectly 
the result of the collision. This made no diff'erence in 
the argument. Even in cases of imminent peril, 
where but one course is reasonably open, if the 
voluntary act is the immediate cause of the stranding, 
the case is one of general average. — (Arnould on 
Insurance, 1st ed., p. 900, note; 2nd ed., p. 916.) 

One of the objections raised against a claim when 
there has been a stranding, is founded on the erroneous 
supj)osition, that, whereas the act of stranding did not 
contemplate the loss, but rather the salvation of the 
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ship, the case could not be placed in the same posi- 1857 
tion as jettison of goods. But even in jettison it 
is not necessary, in order to justify a claim for con- 
tribution, that the goods were intended to be lost. 
If placed in lighters, for the ship's safety, and then 
lost, they are regarded proinde si jactura esset facta, 
there being an intentional exposure of the goods to 
imminent and extraordinary risk, with a view to the 
ship's safety. — (Arnould on Insurance, 1st ed., p. 889 ; 
2nd ed., p. 905 ; Dig. XIV, 2, 4.) In like manner, 
if a ship be deliberately put ashore, for the salvation 
of the ship itself and the cargo, — and be thus ulti- 
mately lost, — an average claim exists. 

Denyssen, — for the Defendant, — insisted that there 
were three requisites to a claim of average contribu- 
tion: — 1st. That the sacrifice should be voluntary. — 
Ind. That it should be individual, i.e., of certain goods 
for safety of ship and cargo, — or of ship for cargo, &c. 
— ^rd. That there should be a premeditated intention 
to sacrifice, and that the intended sacrifice should be 
accomplished. This stranding was not a voluntary 
act. The collision with the Ellen Rawson rendered 
the shipwreck inevitable, — and the voluntary act of 
beaching the vessel, at a particular place, was merely 
incidental. It only accompanied, but was not the 
direct occasion of the stranding, which was the inevi- 
table result of the collision. Under these circum- 
stances, this was not a case of contribution. — (Abbott 
on Shipping, 7th Am. ed., p. 624, note ; Phillips 
on Insurance, vol. 2, p. 101.) Nor was there the 
individual sacrifice, which is also required to consti- 
tute a case of contribution. It could not be said that 
the ship was intended to be sacrificed for the safety 
of the goods, when, in fact, it is clear that the object 
was to escape, in the best possible manner, from im- 
minent peril, — and not the sacrifice of any particular 
thing, as in jettison, for the safety of the rest. Finally, 
there was not a determination to sacrifice the ship 
for the cargo, — for the object in the beaching was not 
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1857. the loss, but tlie salvation of the ship, if possible. 

He referred further to Abbott on Shipping, 9th Eng. 

^'^^^ ed., p. 402. 
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The unanimous opinion of the Court was, that the 
Plaintiff was entitled to judgment. The following is au 
abstract of the reasons which led to this conclusion : — 

The doctrine of general contribution, derived into 
the Digest from the Rhodian Law, and thence intro- 
duced into the jurisprudence of all modern maritime 
nations, rests on this equitable principle : — that it is 
most consistent with justice, where the property of 
several has been equally in peril, that those whose 
property has been saved, by the sacrifice of the pro- 
perty of others, should bear the loss of what has been 
sacrificed, in common with its owners. In the applica- 
tion of this principle to ships, the Ehodian Law pro- 
vides, that if merchandise have been thrown over- 
board, for the preservation of the ship and the rest of 
the cargo, the contribution of all shall make good that 
which was sacrificed for the benefit of all. — (Dig. XIV, 
2, 1.) A determination, in case of emergency, not 
necessarily to devote to certain loss, but rather to ex- 
pose to extraordinary risk of loss, that with regard 
to which the voluntary sacrifice is made, for the pre- 
servation of the rest and the common benefit, is an 
essential ingredient in a claim for contribution.. 
Goods, in case of an emergency thrown overboard,, 
for the common preservation, with the absolute cer- 
tainty of loss, according to human judgment, are yet,, 
if accidentally recovered contrary to all expectation,, 
not derelict, as if they had been intentionally cast 
away to become ownerless, — but continue the pro- 
perty of those who owned them before they were cast 
overboard. — (Dig. XIV, 2, 11. 7, 8.) In such a case,, 
the owner of the goods recovered would naturally 
be entitled to contribution in respect of the damage 
to his goods. In a similar manner a jettison of 
goods, which are cast overboard for the safety of 
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the ship, but with the expectation that they would 1857 
float securely" to the shore, would give a claim for 
contribution, if they were utterly lost, — and likewise "^'"" 
if the expectation were fulfilled, and they were, eussell. 
thoiigh damaged, saved. A further elucidation of 
the doctrine, that the determination to do an act 
which exposes to the risk of loss, and not alone that 
to lose absolutely, is a sufficient determination, is 
furnished by the undisputed conclusion of all the 
authorities, that goods placed in barges, for the safety 
of the ship, if lost in the course of removal in these 
barges, though actually intended to be thus saved, 
furnish an undoubted claim for contribution. That 
part of the Defendant's argument, therefore, which 
was based on the supposition, that a determination, 
short of an absolute intention to devote to destruction, 
was insufficient, — is not in accordance with the true 
rule to be observed in questions of this nature. A 
more extended application of the equitable principle, 
which originally pointed only to the casting over- 
board of goods in case of emergency, for the common 
safety, embraces the voluntary cutting- away of masts, 
&c., in case of extreme peril, to preserve the ship 
and cargo. And the same doctrine applies to the 
case which more immediately forms the subject of 
inquiry in the present action^ — where, in imminent 
peril of the destruction of all, the ship is stranded 
for the common benefit of all, as the sole chance of 
possibly saving the ship and cargo, — and the injury 
suffered in the attempt to attain this object, although 
the object has not been fully attained, gives a claim 
for contribution. Much difference of opinion has, 
however, existed on this subject. "While the best 
authorities uniformly admit, that if a master, in 
imminent danger, for the preservation of his cargo, 
run his ship on a rock, shallow, or strand, and the 
ship be afterwards got off, the damage thus voluntarily 
done to both ship and cargo, and the other immediate 
expenses, necessary to enable her to float so as to con- 
tinue her voyage, for the benefit of all concerned, will 
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1857. give a claim for general average; — very eminent 
jurists have held that this is the case only if the ship 
has been saved, — ^but that if the ship has been lost, 
and the cargo saved, the same principle does not apply. 
In the latter case many have concluded that the rule, 
applicable to shipwreck, should govern — " Amissce 
navis damnum collationis consortio non sarciatur per eos 
qui merces suas naufragio Uberaverint. Nam hujus 
cequitatem tunc admittiplacuit, cumjactils remediocce- 
teris in communi periculo, salvd navi, consultum est" 
(Dig. XIV, 2, 5.) Thus Emerigon, having stated that it 
would be general average if the stranding had been 
voluntarily effected for the common safety, adds — 
" provided always that the vessel has been set afloat 
again ; for if the stranding is followed by shipwreck, 
then it is ' sauve qui pent.'" The same view is enter- 
tained by other eminent writers. And the Enghsh 
editor of Abbott on shipping, Mr. Sergeant Shee, after 
reviewing the opinions of foreign jurists, and referring 
approvingly to the general doctrine of the English 
text- writers, seems evidently to lean to the conclusion 
that, the vessel not being stranded for the purpose of 
destruction, but in the hope of saving her from immi- 
nent peril, — no case of general average can be said to 
arise. (Abbott on Shipping, 9th Eng. ed., p. 400, seq., 
pt. IV, c. 10.) Of this opinion, also, was Chancellor 
Kent, before the question was settled in American 
Law by the decision of Mr. Justice Story. 

On the other hand, the ' Consolato del Mare ' pro- 
vides that when the ship has been lost by the volun- 
tary stranding, the goods saved must contribute for 
the damage thus done to the ship. (Arnould on Insur. 
1st ed., p. 901 ; 2nd ed., p. 917.) The authorities 
which have especial weight in this Court are to the 
same effect. Bynkershoek, with the clearness which 
distinguishes him, lucidly points out the difference 
between the loss of a ship, without the act of man 
and in opposition to the act of man, by force of tem- 
pest,— and the loss of a ship deliberately stranded, 
{si navis in littus dirigatur,) for the common safety of 



all, when all had been in imminent peril. — (Bynkers- 
hoek, Qusest. Jur. Priv. L. IV, c. 24, p. 720.*) Voet 
goes further in the application of the doctrine of con- 
tribution than Bynkershoek, and speaks with appro- 
bation of the contribution by the goods saved to the 
ship lost, in the following case in the Dutch Consul- 
tations (II, 135, p. 311.) A vessel, fully laden, 
grounded in the shallows of the Meuse, without the 
faidt of the master ; — a jettison of the goods would 
have immediately lightened and saved the ship, — but 
the master, with the concurrence of those on board, 
deemed it, for the interest of all, right to endeavor 
to save the goods, by putting them into lighters and 
barges. The effect was that the ship could not be 
rescued. Thus the vessel, which might have been 
saved by the jettison of the goods, was lost through 
the salvation of the goods. The opinion in the con- 
sultation was that the cargo, having been saved by 
the deliberate act of the master, which deliberate act 
also lost the vessel, though the intention was to save 
both vessel and cargo, — was bound to contribute by 
general average. (Voet XIV, 2, 5, Med.) Byn- 
kershoek dissents from this doctrine, inasmuch as the 
vessel had not been grounded intentionally and volun- 
tarily, to save the cargo. The reason of the decision 
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* Bynkershoek, controTerting the opposite opiaion, has these remarks : — 

Addunt et navi studio in littus directst, nihil raerces, ex navi ita lit- 
tori insidente exoneratas, contribuere, etiam ideo, quia nihil contribuitur, 
nisi salvai nave I. 4. in fine, pr. ff. de L. Ehod. de jact. — (Dig. XIV, 2, 4.) 
Pariim acut6, nam semper res aliter salva esse nequit, periculo coacti jaci- 
mus, neque aliter navis salva desideratur, jactis mercibus, quam ut ita servati 
nave etiam merces in ea salvae sint, merces enim salvae, damnumque ob earn 
rem factum, contributionem inducunt. Aliud est, si sola tempestas navem 
littori impellat, et ibi frangat, vel armamenta navis, arborem, funes, anchoras 
dejiciat, tunc enim navita similis videri potest fabro, qui, dum officio suo fun- 
gitur, incudem vel malleum fregit d. I. 2. § l.ff. de L. Shod, de jact — (-Dig. 
XIV, 2, 2. § 1.,) et sic palam definit § 8. in fine. Tit. IV. LL. Philippi II., 
<?■ § 8. in fine, L. I. T. XXV. LL. Frisic. Aliud est, si ex plurium epiba- 
tarum consilio, ut vita, ut merces salva; sint, navis in littus dirigatur, vel ex 
eorum consilio arbor dejiciatur, anchorae et funes resecentur, quo vitse et merci- 
bus consulatnr. Unde rectius alii, malo excise, anchoris funibusque resectis,. 
ut a tempestate navis mercesque salvae essent, contributioni locum esse re- 
spondent. Et sane tam de navi, data operS, in littus directa, quam de instru- 
meutis, periculi causS, dejectis, aperte ita sancitum est d. § 4. Tit. IV, LL. 
Philippi II., ^ A § 4. L. I. T. XXV. LL. Frisic. Et de instrumentis- 
eadem sententia est d. §§ 12, 21, ^ 39, LL. Wisbuyc. 

D 
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1857. j^^y probably be discovered in the notion of a super- 
vening voluntariness, after the involuntary grounding, 
in the first instance, to keep the vessel aground and 
thus to risk her loss, for the possible salvation of both 
ship and cargo. Both of these great authorities, to 
whom a Court administering the laws of Holland 
must necessarily pay the utmost respect, concur in 
the opinion that ' 8i navis consulto admerciumconser- 
vationem in liftus appulsa sit atque ita salvatis merci- 
hus periisset,' the doctrine of general average apphes. 
It will be observed, also, that both of these learned 
jurists refer to the Placaat of Philip the 2nd, of 1563, 
which embodies the Maritime Law, and where there 
is no distinction drawn in the principle applying to 
goods thrown overboard — or cutting away of masts, 
&c., — or the running the ship ashore. The 4th article 
is — " If it be that the ship come into danger, and the 
captain be of opinion that for the preservation of life, 
ship, and property, it is necessary to cast goods over- 
board, or to run the ship ashore, — to cut the masts 
or cables," he shaU, after consultation, &c., act in 
accordance with what he deems for the common benefit 
of all. And the 6 th article specifies the mode in 
which the contribution is to take place, in case of this 
"casting overboard, running ashore, or other sacri- 
fice." It seems clear, then, that whatever the doubts 
which may have arisen in the English and American 
Courts, the Dutch authorities have held uniform lan- 
guage respecting the legitimacy of a claim for contri- 
bution, when a ship has been honestly and deliberately 
run ashore for the common benefit — equally, whether 
she has merely sustained damage and has again been 
afloat, and when she has unfortunately been lost in 
■consequence of the deliberate intention, honestly 
carried out, to run her ashore and thus risk her loss, in 
the hope of saving as well the ship as the cargo. The 
facts of the case establish that if this attempt had 
not been made, both ship and cargo would have been 
in all probability utterly lost — whereas this attempt, 
wisely made, has indeed lost the ship, but has pre- 
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served the cargo uninjured. "What is required of the '^^^'^■ 
master is to be prepared to show that what he did, 
resulting in loss, was judiciously and fairly done in J 
imminent peril, as the result of a sound discretion for kussbt.l. 
the common benefit. And that this was the fact, in 
this instance, is admitted on both sides. 

The decision of the case, in accordance with the 
Dutch authorities, fortified by the deliberate judgment 
of Mr. Justice Story, which has settled the American 
Law, and which will undoubtedly influence the decision 
of this question in the English Courts, if it should 
directly arise there, — is, that the Plaintiff, having 
■exercised a sound discretion, when unable to escape 
from the collision with the Ellen Rawson, in resolving 
to steer his ship ashore for the common benefit, — 
And having thereby saved the cargo, which would 
probably otherwise have been inevitably lost or 
seriously damaged, — is entitled to claim that this 
cargo, so saved, shall contribute to his loss on the 
principle of general average. He tried the possibility 
of saving ship and cargo by steering to the safest part 
of the beach, in the hope of only damaging his ship. 
Having lost his ship, he is not placed in a worse posi- 
tion by the law, as to those who are benefited by his 
act, than if his loss had been less serious. Judgment 
must be for the Plaintiff, as prayed, with costs. 



[John & Hbnby Ebid, Plaintiff Attorneys. 
Faibbbidge & Co., Defendants's Attorneys.] 
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LOUW V. WATERMEYER, Trustee of Mostert. 

(12th and 20th August, 1857.) 

STANDING OROrS.— SALE OF IMMOVEABLE PROPERTY 
IN "INSOLVENT ESTATES. 



1857. 

BE 
INSOLVENT 
ESTATE OF 
MOSTERT. 



Standing crops form part of the land and pass with the land. 

Held, (by a majority of the Court,) that a transaction by which an insol- 
vent was' allowed, by the creditors, to ' take over,' with the consent 
of the mortgagee, immoveable property valued at the amount of the 
mortgage, the mortgagee continuing the mortgage for the amount to 
the insolvent, — was legal, and amounted to a sale of the property out 
of the estate. 

xHE estate of Sybrand Jacobus Mostert, jun., was 
voluntarily surrendered, as insolvent, on the 28th 
of August, 1856 ; the deficiency, according to his 
schedules, being £3,045. 0. 9. The immoveable pro- 
perty of the estate was valued at £3,875 ; the move- 
able property, outstanding debts, Sec, at £924. 5. 
The immoveable property consisted of a farm, with 
the buildings therein, called ' Valkenburg,' and the 
adjoining land, mortgaged for £3,750 to one Cornells 
Mostert, sen., from whom the property had been pur- 
chased in 1854, for ^63,875, the insolvent's father, 
Sybrand Jacobus Mostert, sen., being security for the 
due payment of the bond. 

On the 4th November, 1856, the insolvent, in 
Avriting, desired the Trustee to submit to the creditors 
at the third meeting, a proposal — 

To allow me to take over and retain possession of my farm 
'Valkenburg,' with the crops thereon, as it now stands, for the 
amount of the first mortgage bond on it, in favor of Mr. 0. Mostert, 
sen., for £3,750 sterling, being the utmost value of the same, and 
for which Mr. S. J. Mostert is surety." 
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The Trustee, in his report to the creditors at the 
third meeting, stated, with regard to this proposal, 
— " That in his opinion the property would not sell 
for more than £3000, that the entire claim of the 
mortgage, with interest, amounted to £4,186. 5. 6., 
and that it was in no case to be expected that the 
entire property of the estate, after deduction of charges, 
would realise a sufficient amount to pay the mortgagee, 
C. J. Mostert, in full. With reference to a second 
mortgage of the farm to the insolvent's father for 
£617. 10., passed a fortnight before the insolvency, 
he reported that this bond could undoubtedly be set 
aside as an undue preference, but that, inasmuch as 
the first bond would not be fully paid, and there 
would be nothing either for this second bond or for 
the concurrent creditors, proceedings to set it aside 
would be nugatory. The proposal by the insolvent 
having been coupled with a condition, that the bond 
in favor of the father should not be disturbed, the 
Trustee reported that the bond being, in his opinion, 
perfectly valueless, the proposal should be accepted 
subject to this condition." 
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The report concluded — 

"Under these circumstances, and believing that nothing can be 
gained by another course, I should advise to accept the proposal 
■of Mr. Mostert, to allow the , insolvent under Mr. Mostert, senior's 
guarantee, to take over the farm for the mortgage of £3,750: — Mr. 
Mostert, senior, paying to the estate the expenses incurred by the 
Trustee for cultivating the garden and repairing the buildings, &c., 
-and paying the Trustee the commission to which he is entitled." 

At the third meeting it was, amongst other things, 
xesolved — 

" That the proposal of the insolvent to take over the farm 
■' Valkenburg,' for the mortgage thereon of £3,750, be accepted, 
subject to the conditions recommended in this report, and that a 
meeting of creditors be called forthwith, for the purpose of con- 
firming the same or otherwise." 

The creditors present were — J. J. Meintjes, q q. S. J. Mostert, 
senior, Eedelinghuys & Wessels, q.q. J. J. Mostert, senior, G. v. 
Eeenen Muller, J. J. Meintjes, junior, and J. J. Kotze. 
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1857. j^ notice to creditors was in consequence of this 

— ^^ inserted in the Gazette, of the 11th November, giving 
INSOLVENT notice that a special meeting wovild be held on the 
ESTATE OP 24th December, — 

MOBTEKT. „j,^j. ^jjg pTjjpose of deciding on the following offer made by 
the insolvent at the third meeting of his creditors, with the consent 
of the mortgagee, that is to say, — to take over the place ' Valken- 
burg' from the insolvent estate, for the first mortgage thereon of 
£3,750, provided the preference of the second mortgage bond of 
£617. 10., in favor of Sybrand Jacobus Mostert, senior, be 
allowed to rank in its order, perferently, upon the estate without 
dispute." 

At this special meeting it was resolved, by the 
undersigned creditors present, — 

"To allow Mr. S. J. Mostert, junior, (the insolvent,) to take 
over and retain possession of the insolvent's farm ' Valkenburg,' 
with the crops which were on it on the date of his application, (4th 
November, 1856,) for the amount of the first mortgage, to wit, 
£3,750." 

The creditors present were — J. J. Meintjes, q.q. S. J. Mostert, 
senior, J. J. Meintjes, J. J. Kotze, Eedelinghuys & Wessels, q.q- 
J. J. Mostert, senior, and G. van Eeenen MuUer, who were in 
favor of the resolution; and M. J. Louw, (the Applicant,) who 
objected to it. 

In accordance with this resolution the liquidation 
account of the estate was framed, according to which 
it appeared that the moveables having realised 
£411. 4. 6., the place ' Valkenburg ' being accounted 
for at £3,750, and Mr. S. J. Mostert, the insolvent's 
father and surety, having paid the amount of £109. 19, 
being the commission on the immoveable property and 
the sum spent on the property after the date of the 
sequestration, there still remained a deficiency on the 
preferent bond of C. Mostert, senior, which amounted 
with interest to £4,186. 5. 6., of £84. 2. 9. None 
of the other creditors, in the whole having claims to 
the amount of £3,946. 8. 9., received any award in 
this account. 

On the 31st March, 1857, the Trustee filed his 
account, and on the 22nd April next, the attorney for 
the Applicant, who is a creditor in the estate for £500, 
filed with the Master an objection to the liquidation 
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account framed by the Trustee, on the ground " that i^^'^- 
the standiDg crop on the farm ' Valkenburg ' had not ' 

been separately accounted for, but had been included insolvent 
in an ofier made by the insolvent for taking over the estate of 
said farm at £3,750, — whereas the notice published mostebt. 
in the Grazette, by which the creditors were called 
upon to decide the insolvent's offer, made no mention 
of the crop so included." 

This objection was reported by the Master on the 
15th May. No proceedings were, however, taken 
under the 111th section of the Ordinance, by the 
objecting creditor, — and on the 13th Jul)', Pm'ter, 
A. G., for the Trustee, — moved that the objection 
should be disallowed — maintaining that it was founded 
on a misconception of the law relating to standing 
crops, which form part of the land and pass with the 
land. — (Grotius Intro. Ill, 14, § 22, Schorer's note.) 
The insertion of the words " with the crops thereon," 
in the insolvent's proposal of the 4th November, was 
surplusage, — and would have been surplusage in the 
advertisement and the resolution of creditors of 24th 
December. 

After hearing Denyssen, the Court disallowed the 
objection as to the crop not forming portion of the soil. 

Denyssen likewise objected to any preference of tlie 
bond in favor of the insolvent's father for £617. 10. 
But the Court held that this was no objection to the 
account which awarded no amount in preference to 
this bond. The resolution of 24th December did not 
touch the bond, which could be challenged in the 
usual manner, and was not affected by the present 
account. 



The case was then ordered to stand over, at the sug- 
gestion of Bell, J., for argument on the question — 
whether the resolution of 24th December, 1856, in 
regard to the 'taking over' of the place for £3,750 
was valid under the provisions of Ordinance No. 6, 
1843. 



40 

1857. On the 12tli August, Denyssen maintained that the 

""■~~^ resolution by which the insolvent, with the assistance 
iNsoLVEXT of h'® father, was permitted ' to take over ' the estate 
ESTATE OP ' Valkenburg ' at the amountof the bond on theproperty, 
MosTEKT. viz., £3,750, the mortgagee consenting to the arrange- 
ment, was illegal, because there was no sale of the 
property as required by the 98th section of the Ordin- 
ance, — and further, because under the 49 th section 
the insolvent j)ossessed no capacity for acquiring any 
property between the date of the surrender and the 
confirmation of the account and plan of distribution. 

Porter, A. G., contended that what was sanctioned 
by the resolution of creditors, was a private sale by 
the Trustee to the insolvent, of the estate ' Valkenburg' 
for the amount of £3,750. The farm was in the 
insolvent estate, and the mortgagee a preferent creditor 
of the insolvent estate for the sum £4,186. 5. 6. 
The creditors being satisfied that the farm would not, 
by public auction, bring more than £3000, did what 
they had a perfect right to do, took an offer made by 
the insolvent, with the assistance of his father, and 
the consent of his uncle, the mortgagee, and effected a 
private sale to the insolvent for £3,750, — the mort- 
gagee being content not to be paid the amount of his 
mortgage out of the estate, but to take the insolvent 
anew for his debtor to the extent of £3,750, on the 
security of the farm. In law this was a sale : and 
tJie creditors have it in their power to sell either by 
public sale, or by private sale, as they may think 
preferable. It was in the power of the Applicant to 
have brought this resolution of creditors under the 
review of the Court, if he believed that it would be 
at all detrimental to him or the other creditors — but 
he could not now object to the distribution account, 
Avhich the Trustee was bound to frame in accordance 
with the resolution. 

The 49th section, in which the incapacity of the 
insolvent to acquire or possess any property, as 
against his creditors is mentioned, is not applicable 
to the present case, in which he is allowed by his 
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creditors to possess, not as against them, but in i^^'^ 
accordance with, their resolution, and because they 
consider that his possession in this manner will be 
to their interest. 



The majority of the Court, [Cloete, J., and Water- 
meyer, J.,) held that the Trustee's account should be 
confirmed for the following reasons : — The resolution 
of creditors of the 24th December, 1856, constitutes a 
private sale by the Trustee, authorised by the creditors, 
of the estate ' Valkenburg ' to the insolvent, for the 
sum of £3,750, in payment of which amount the 
uncle, the mortgagee, agreed to take anew the mort- 
gage of the place, with the insolvent as his debtor. 
If the ' taking over ' had been by the mortgagee for 
the amount of his mortgage, with the consent of the 
general creditors, it would have been a sale to the 
mortgagee — who would then become the proprietor, 
by whom transfer dues would be paid and transfer 
taken from the estate. 

In like manner this was a sale to the insolvent, 
with the consent of the general creditors, whose 
interest, if there were any truth in the Trustee's 
report of the value, was but nominal in the estate ; — 
and of the mortgagee, whose interest it was that the 
property should not be sacrificed. The argument, 
founded on tlie 49th section of Ordinance 6, of 1843, 
which enacts that before the confirmation of the 
account and plan of distribution, the insolvent shall 
be absolutely disqualified to possess any property as 
against the ]Derson in whom the estate is vested, is 
not applicable to a case where the insolvent is placed 
in possession of property in accordance with a resolu- 
tion of creditors, subject to the review of the Court, 
testifying their consent to this possession, and not in 
any degree as against the creditors or as against the 
Trustee in whom, for their benefit, the estate is 
vested. In such a case the insolvent is in the 
same position as any third party. 
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The question which then arose, was whether, if 
this were in fact a private sale of immoveable 
property, such private sale was competent by the 
ESTATE OE provislous of the Insolvent Law. The direction to 
Trustees in the General Law, (Voet XLII, 7. 7.,) is 
that they are bound to take possession of and realise 
to the best advantage, all the property found in the 
insolvent estate. The tendency of the present Ordin- 
ance, and of the law on which its provisions in this 
respect are chiefly founded, Ord. G4, is in favor of 
public sales, — but neither in the disposal of moveable 
property nor of immoveable is public auction made 
the exclusive mode of sale. The 98th section of the 
Ordinance No. 6, of 1843, directs the proceedings to 
be taken by the Trustee in the sale of the estate. 
Giving due notice of their intention in the Govern- 
ment Gazette, the Trustees may sell moveable property 
without the instructions of creditors — immoveable 
property they must sell ' in such manner and under 
such conditions, as shall be determined on by the 
greater part in number and value of the creditors 
present at any meeting duly summoned.' — Mr. Justice 
Burton, himself one of the framers of the 64th Ord., 
in his Commentary on that Law, (p. 113,) has these 
remarks with reference to the section corresponding 
to section 98 of the present : — 

"After receiving the directions of the creditors, the trustees 
should proceed to make sale of all the moTeahle and immoTeable 
property belonging to the estate, giving due notice thereof in the 
Government Gazette, and such other notice as they may think fit ; 
respecting the sale of the moveable property no direction is given 
in the Ordinance that it should be by public sale, and therefore it 
would seem that it may take place by public or private sale, accord- 
ing as the trustees, exercising a sound discretion, shall consider 
most advantageous for the estate. But the sale of the immoveable 
property is to take place under such conditions as shall have heea 
determined on by the creditors: and if they determine that it shall 
be publicly sold, then, &c." 

At the conclusion of section 98, as well as of 
section 76 of Ordinance 64, there is this proviso : — 

"Provided that such conditions, (as to the sale of immoveable 
property,) shall be subject to the approval or disapproval of tho 
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Supreme Court or any Circuit Court, on the application of any person 1857. 

interested in the due administration or reversion of the estate under — ' 

sequestration." bh 

INSOLVENT 

This private sale then was carried out in the follow- estate od' 
ing manner: — At the third ordinary meeting of mostekt. 
creditors the proposal was brought to the notice of 
those present, who approved of it, and resolved that 
a meeting should be called forthwith for the purpose 
of confirming the approval or otherwise. Accord- 
ingly a special meeting for the decision on this offer 
of private purchase, having been called for the 24th 
December, due notice whereof was given in the 
Gazette of the 11th November ; the creditors at their 
meeting decided on its acceptance, the Applicant 
voting in the minority on that occasion. The creditors 
present at both of the meetings, appear to have 
been friends and relatives of the insolvent, and if 
the Applicant had brought their resolution, as to the 
manner of the disposal of this property, under the 
review of the Court, and had shown any probability 
of detriment to the estate by this private bargain 
instead of a public sale, the Court would not show 
much favor to the private transaction resolved upon 
at so small and partial a meeting, but would have 
probably directed a public sale. But the Applicant 
never brought this resolution in review : — he at no 
time made any suggestion that the transaction was 
detrimental to the estate, — it has not even been 
argued, on his behalf, that the property has been 
parted with at too low a price : — to set aside the 
transaction therefore, in this state of circumstances, 
would be to declare that a private sale of immoveable 
property, however advantageous to the estate it might 
be, is null and void. 

If the resolution was plainly an illegal one, the 
Court would doubtless have the power of setting it 
aside, although it was not regularly brought in review. 
But it was in itself a legal resolution, to which 
creditors dissatisfied with it might have urged 
objections. Such objections, if valid, could be urged 
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1857. only by bringing it in review. The resolution was 
^ therefore final, — and one which the Trustee was 

bound to follow in framing his account and plan of 
distribution, which therefore must be confirmed. 



INSOLVENT 

ESTATE OF 

MOSTEKT. 



Bell, J., dissented for these reasons : — The Insol- 
vent Ordinance took away the common law right of 
each and every creditor to sue the insolvent and 
make his estate available for payment of his debt, 
by execution and sale, and gave each and every 
creditor, in lieu of such individual right, a right, 
common to all creditors, to have a sale of the insol- 
vent's estate for the benefit of all, efiected under the 
provisions of the Ordinance. This right is given by 
the 98th section, which, without any qualification, 
directs that the Trustee "shall make sale" of the 
estate. — Though the creditors have power under the 
section to give directions, as to the " manner " and 
"conditions" of the sale, they have none to dispense 
Avith a sale altogether, or to adopt that which might 
be equivalent to a sale. Every single creditor, 
howsoever small his debt, was entitled to consider 
that, in any event, there should be a sale of the in- 
solvent's estate, whether he should attend or absent 
himself from the meetings of creditors ; no argument, 
therefore, could be used against him for absenting 
himself, if what was done by any meeting and was 
objected to by him, was a resolution adopting some 
other mode of disposal than sale. The section 98th 
does not say whether the sale is to be public or pri- 
vate, but it does provide what is to ensure competi- 
tion among intending purchasers, inasmuch as it 
enacts, after directing the Trustees " to make sale," 
that they shall give "due notice thereof" by adver- 
tisement in the Gazette, — whether, therefore, ofiers 
for purchase were to be made by open bidding, at a 
public sale, or by closed oSers, for a private sale, 
still due notice was to be given to all the world of the 
opportunity to make one or the other ofier. No such 
notice, however, was ever given in the present case. 
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The notice that was given was " to creditors " of a 1857. 
meeting of them to consider the proposal of the insol- '^ 

vent, which had been made at the third meeting- — ,v«nTvrvn 
tnat notice was given under the 56th, not under the kstate m 
98th. If, therefore, that proposal by the insolvent mostert. 
and the acceptance of it by the creditors did amount 
to a sale, no notice of such an intended sale had to 
this moment been given under the 98th section. In 
short that had not been even yet done which the 
98th section required to be done in order to ensure 
to each and every creditor, whose power to force a 
sale, at his own instance, had been taken away by 
the Ordinance, that persons likely to make a better 
offer than that contained in the insolvent's proposal 
had had an opportunity of so doing. The absence 
of " dioe notice " of itself, and even if the proposal 
and acceptance of it did amount to a sale, was fatal 
to the transaction. But there can be no sale, in the 
sense of the 98th section, where nobody but one person, 
and that the insolvent, has had an opportunity to 
make an offer of purchase. Whether the sale was, 
as to its " manner " or its conditions, to be public 
or private, it never could be the meaning of the 
98th section that an arrangement, from which, for 
want of notice, the general public was excluded, or 
had not the opportunity given to them to come in 
and take a part, and whereby the insolvent's estate 
was made over to one individual, that individual 
being the insolvent himself, upon his own terms, 
should be considered a sale.— It was a mere transac- 
tion, and not one of a very fair character. — It had 
been argued that transactions of this kind had been 
common in the Colony, and had been always con- 
sidered as sales under the 98th section. That suffi- 
ciently accounted for the fact of the creditors having 
failed to attend the special meeting, which had been 
called under the 56th section to consider the insolvent's 
proposal, and having left the matter to be disposed of 
by the insolvent's own relations, who were the majority 
in value, and could easily make themselves the majority 
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1857. in number also, if the price, at which the estate was 
to be disposed of, was to be decided by creditors ; but 
it could never alter the nature of the transaction, or 
supersede compliance with the positive enactments of 
MosTEET. section 98, which required the Trustees "to make 
sale," upon due notice thereof in the Gazette to all 
possible intending purchasers. The Trustee had 
assumed that the feir value of the estate was £3000, 
in the face of the fact that the estate had been sold to 
the insolvent for £3,875, and of the equally well- 
known fact that land property generally, and in the 
quarter where this estate is situated particularly, has 
been rising in value, not falling. But the 98th section 
excluded such assumption, whether by the Trustee or 
by a meeting of creditors, but requiring imperatively 
a sale to be made after notice to purchasers, — if that 
course had been pursued the value might have proved 
to be £5000 instead of £3000. As the transaction 
had not the character of a sale, in his opinion, and 
even if it had such a character, as it had not been 
made after the notice required by the 98 th section, 
the distribution account should not be confirmed. 

The account was then confirmed in accordance with 
the opinion of the majority of the Court. 



[J. H. HoFMETK, Applicant's Attorney. 
Fairbbidgb, Hull, & Meintjeb, Bespondent's Attorneys.] 
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FLECK AND ANOTHER, in their capacity as 
Trustees of the Orange River Mining Company, 



SOLOMON. 

(26th and 31st August, 1857.) 

JOINT STOCK COMPANY.-LIABILITY OF SHARE- 
H0LDEE8.— INTERPRETATION OP DEED— EVIDENCE. 



An alteration made in the trust deed of a joint stock company, after 
certain of the shareholders have signed the deed, cannot, without 
their consent, affect the situation in which such shareholders stood 
before the alteration. 

A correction of an alleged error in the deed cannot, after its execution by 
any shareholders, be made by the person who drew the deed, or the 
managers of the company, without the assent previously obtained 
of the shareholders generally. 

One of the sections of the deed being, in the opinion of the majority of 
the Court, susceptible of two opposite interpretations, — reference was 
had to the prospectus on which the company was founded, in order 
to ascertain the correct interpretation. 

Circumstances in which Plaintiffs on the record may be admitted as 
witnesses. 



Ti 



.HIS action was brought by the Trustees for the i857. 

recovery of £25, being the 4th and 5th instalments • 

of £2. 10. each, on shares No. 616—620, owned tleok and 
by the Defendant in the Orange River Mining Com- ^^^''^heb 
pany. 

The plea on which the Defendant mainly relied was 

that he should not be called upon for any further 

instalments, the 1st, 2nd, and 3rd having been duly 

paid by him, until the holders of shares in the com- 

jjany numbered from 1 — 500, from whom no instal- 
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FLECK AND 



ment had been demanded by the directors, should 
have been called upon to pay the 2nd and 3rd instal- 
ments, for which he alleged that they were liable 
according to the terms of the trust deed, although 
relieved from the payment of the 1st instalment. 
The Defendant's special plea, in which this defence 
was set forth, was as follows : — 

" That in the month of September, 185i, he, jointly with others, 
entered into a certain deed of co-partnership for mining purposes, 
tinder the style of the Orange River Mining Company. 

" That at the time when the company was established, it was 
agreed upon amongst all parties contracting for shares therein, that 
the original proprietors of the land in which copper mining opera- 
tions, on behalf of the company, were to take place, as more par- 
ticularly described in the 3rd section of the deed of co-partnership, 
(such original proprietors being P. G. v. d. Byl, P. G. Van der 
Byl, P. G. son, P. Porter, and Eodney Hopley,) should be entitled 
together and have allotted to them 500 shares of the value of £25^ 
sterling each share, in respect of which, in consideration of the 
costs and charges incurred by them in regard of the said lands, 
they were freed and relieved from the payment of the first deposit, 
or otherwise called 1st instalment, of £5 on each share, being a 
sum of £2,500 sterling, but it was understood and agreed upon 
that they would nevertheless be equally liable with the other share- 
holders to pay up the further sum of £20 sterling upon each share. 

" That confiding and believing that the trust deed, ready for 
signature, and which was a printed copy of the printed one distri- 
buted amongst the said shareholders was unaltered, he signed the 
same without examining or reading it, and in ignorance that the 
words ' each share,' contained in the 8th section, had been altered 
into ' such shares.' 

" That the words ■ each share ' as therein set forth, have been 
illegally, without the consent or concurrence, and without the 
knowledge of the Defendant been so altered, and the words 'such 
shares ' substituted in lieu thereof, for the purpose of confining the 
payment of the said remaining sum of £20 sterling, only to such 
shares as were allotted to persons other than the said original pro- 
prietors of the lands aforesaid, and thus exempting the original 
proprietors from the payment of any instalment whatever on the 
500 shares allotted them, contrary to the intent and meaning, and 
to the understanding and agreement made and entered into by all 
the persons who agreed and contracted upon the establishment of 
the said company, and contrary to the meaning conveyed hy the 
printed copy of the said deed, as sent to each shareholder before 
signing the said deed. 

" That the directors of the company either adopting the meaning 
intended to be conveyed by the alteration as aforesaid, and acting 
thereupon, or for some other reason to the Defendant unknown* 
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have not made any call upon the original proprietors — holders of 1857. 

shares from 1 to 500j nor demanded nor recovered of and from — ■ — ' 

them any part of the 2nd and 3rd instalment, -which they should fleck ani> 
have and ought to have done, — and which, if it had been done, anothbk 
would not havd made a call of the 4th and 5th instalments neces- 
sary. 

" And, finally, that until the directors have demanded or received 
from the original proprietors, as shareholders of the shares marked 
from 1 to 500, the payment of the 2nd and 3rd instalment, obtained 
from the other shareholders, the Defendant insisted they were 
premature in calling on the Defendant to pay any portion of the 4th 
and 5th instalments as demanded." 



V. 
SOLOMON. 



A replica uion was pleaded, inter alia, to the effect 
that at a general meeting of the company held 
on the 15th September, 1855, the Defendant had 
approved of a report in which the proceedings of 
the directors were set forth, and, amongst other 
things, of the manner in which the instalments were 
called up from the shareholders, and had admitted 
that holders of shares from 1 to 500 were not 
liable. 

From the evidence, which in some respects was 
conflicting, it appeared that during the copper mining 
mania in 1854, P. G. Van der Byl, Ph.son, had secured 
for the joint benefit of himself, P. G. Van der Byl, 
P.G.son, F. Porter, and R, Hopley, the right of mining 
in certain localities on the northern banks of the 
Orange River, and in the same interest had applied 
to the Colonial Government for the whole of some 
and a share of other leases to the south of the Orange 
River in the division of Clanwilliam, under the 
regulations issued on that subject. 

A prospectus, for the purpose of the formation of a 
company by the four projectors, who are called 
throughout these proceedings the ' original proprietors,' 
was issued by them of the following tenor : — 



"Whereas Mr. P. G. Van der Byl, (the first undersigned,) has 
secured for our joint benefit certain localities and p^ot^ of ground, 
for ' mining purposes,' situated on the other side of the Orange 
Eiver, and whereas he has also, for our joint benelt, conjointly 
wit'n J. T. Pocock, applied for certain six centres of ground situated 

E 
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•within this colony, in the division of Clanwilliam, on the banks 
of the aforesaid Orange Eiver, all of which are more distinctly 
described in the documents hereunto annexed : — ■ 

"We do propose to form a joint stock company for the purpose 
of working said mines, and that the same shall consist of One 
Thousand Shares at Twenty-five Pounds sterling each, and subject 
to the following conditions and stipulations, to wit :— 

" First. — In consideration hereof, and of the costs and expenses 
already incurred by us in obtaining and exploring the within men- 
tioned localities,' we shall be entitled to, and do hereby retain for 
our benefit, Five Hundred Shares, leaving the remaining Five 
Hundred Shares for the sole benefit and at the disposal of this pro- 
posed company. 

" Secondly. — As soon as 250 shares shall have been taken and 
subscribed for, a meeting of the subscribers shall be convened, and 
a committee of management be appointed out of them, and a trust 
deed framed. 

" Thirdly. — That the disposal of the remaining '250 shares shall 
then be left to the management of the directors to be appointed, 
who will be at liberty to dispose of the same, either in this colony 
or elsewhere, as they shall think fit, and most advantageous to said 
company. 

" Fourthly. — That a certain contract entered into with Mr. J. 
T. Pocock and others, bearing date August instant, also hereunto 
annexed, be taken over and fulfilled by this proposed company, for 
its account and benefit. 

" Fifthly.— Payment for the Two Hundred and Fifty Shares, 
now subscribed for, to be made to the treasurer, to be hereafter 
appointed, in Five Pounds each, in the following manner, to wit : — 

The 1st £5 on signing the Trust Deed. 

2nd 5 . . four months. 

3rd 5 .. eight — 

4th 5 .. twelve — 

And the last 5 .. eighteen — 

In default of the payment of either of these within fourteen days 
after the same shall respectively have become due, the shares, as 
well as any paid-up instalments, shall be forfeited, and he for 
benefit of the said company, and the directors shall then have the 
right to dispose of the same for account of the company, as they 
shall deem fit. 

Dated at Cape Town, this Ninth day of August, 1854. 

P. a. Van der Byl, 
P. a. Van der Byl, 
F. Porter, 
B. Hopley, p.p. P. 0. v. d. B.'- 



To this prospectus was annexed the following 
undertaking, which was signed by persons desirous of 
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becoming shareholders, and among others by the 1857. 

Defendant, who placed the number of five shares after ' 

his name : — fleck and 

ANOTHEK 

" We, the undersigned, do hereby agree to accept the number 
of shares written opposite our respective signatures, in terms of the 
prospectus hereunto annexed, and bind ourselves to fulfil the con- 
ditions therein mentioned." 

After the requisite 250 shares had been subscribed 
for, meetings were held for the settlement of the trust 
deed, &c., which was drawn by the notary, E. Hull. 
In the mean while some of the subscribers had declined 
to join the proposed company, on the ground that 
certain mining localities, which had been secured by the 
projectors, had not been included in the prospectus; 
— whereas these subscribers had understood that all 
the proprietors' rights to mining leases and localities 
should be ceded to the proposed company. Subse- 
quently these were all included in the deed of settle- 
ment, and ceded to the proposed company. 

The trust deed finally agreed upon by the subscribers 
to the prospectus, and printed at the Defendant's 
printing establishment for the company, was in its 
eight first sections, — which are of importance to the 
case, — of the following tenor : — 

" Be it hereby made known, that we, whose names are hereunto 
subscribed, for ourselves, and each for himself and herself, sever- 
ally and respectively, his, her, or their heirs, executors, and ad- 
ministrators, have contracted and agreed, as by these presents we 
do contract and agree, that we and the several persons who shall 
hereafter become parties hereto, shall become and be shareholders, 
co-partners, and proprietors, in a joint stock company, for the work- 
ing of copper and other minerals within and beyond the present 
boundary of the Colony of the Cape of Good Hope, and elsewhere 
in South Africa, and to be carried on under the style or firm of 
' The Orange River Mining Company,' for and during the period, 
and subject to and under the rules, regulations, restrictions, condi- 
tions, provisions, and agreements hereinafter, or to be hereinafter, 
agreed upon and established, in manner hereinafter provided, that 
is to say,— 

"I. That the capital stock of the said company shall, for the 
present, consist of the sum of twenty-five thousand pounds sterling, 
which may, nevertheless, be increased, in manner hereinafter men- 
tioned. 

E 2 
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1857. " II. That the capita,! stock of the said company shall be divided 

• into one thousand shares, of twenty-five pounds each ; and the 

FLECK AND Several shares . as subscribed for shall be numbered in numerical 

ANOTHER progression, and be thereby identically distinguished. 

V, "III. That -whereas, on the 8th June, 185t, Pieter Gerhard 

SOLOMON, '^^n der Byl, Philip's son, who hath first subscribed these presents, 
obtained from one Abraham Christiaan, chief of a native tribe, north 
of the Orange Eiver, called the Bondelzwarts, by a deed or instru- 
ment, in writing, duly executed, the right to search for and work, 
for a period of thirty-three years, any mine or mines of copper or 
other metals which might be discovered by him, the said Pieter 
Gerhard van der Byl, or any other person or persons on his behalf, 
on or near the banks of the Orange Eiver and the Fish Eiver, with- 
in the territory of the said Abraham Christiaan ; and, whereas, the 
said Pieter Gerhard van der Byl hath also applied to the Colonial 
Government, for leases of certain three centres, of 10 morgen each, 
situated in the division of Clanwilliara, under the government notice 
of the 13th September, 1853, which rights and leases, it hath been 
agreed, shall be ceded, assigned, and transferred to the trustees of 
the said company, for the benefit of the proprietors thereof: Now, 
therefore, [these presents witness that, for and in consideration of 
the covenants and agreements herein contained, he, the said Pieter 
Gerhard van der Byl, hath granted, bargained, sold, assigned, trans- 
ferred, and set over, as by these presents he doth grant, bargain, 
sell, assign, transfer, and set over, in full and free property, unto 
and on behalf of Christiaan Fleck, M.D., and Eyk le Sueur, as 
trustees of the said company, duly appointed, under and by virtue 
of the 49 th section of this deed of settlement, and unto the trustees 
to be hereafter appointed, by virtue of the provisions hereof, as 
trustees, for and on behalf of the shareholders in the said company, 
all the right, title, and interest of him, the said Pieter Gerhard 
van der Byl, of, in, and to the said rights and leases, to have and 
to hold to them the said Christiaan Fleck, M.D., and Byg le Sueur, 
and to the trustees of the said company, for the time being, their 
heirs, executors, administrators, or assigns, from henceforth for 
ever. And the said Pieter Gerhard van der Byl doth hereby coven- 
ant and agree to, and with the said Christiaan Fleck, M.D., and 
Eyk le Sueur, and to and with the future trustees of the said com- 
pany that he, the said P. G. van der Byl, hath, in himself, good 
right, and full power and authority, to grant, bargain, cede, assign, 
and transfer the said rights and leases, and every of them, in manner 
aforesaid, and that the same, and every of them, shall from hence- 
forth be continued and remain unto the said Christiaan Fleck, 
M.D., and Eyk le Sueur, and the trustees of the said company, for 
the time being, their, and each of their, heirs, executors, administra- 
tors, and assigns, free and clear, and freely and clearly acquitted 
and discharged of and from all former or other cessions, assignments, 
charges, or incumbrances whatsoever; and further, that he, the 
said Pieter Gerhard van der Byl, shall and will, from time to time, 
and at all times hereafter, upon the request, and at the costs and 
charges of the said trustees of the said c:)mpany, for the time 
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being, make, do, and'execute, or cause and procure to le made, 1857. 

done, and executed, all such further acts, deeds, matters, and • ■ 

things, for the further and better or more effectually assuring fleok and 
unto the said trustees, or unto the trustees of the said company, for another 
the time being, the rights, leases, and lands, hereby ceded and 
transferred, or meant, or intended so to be, and every of them as 
may, from time to time, be reasonably adTised, devised or required. 

"IV. That, in consideration of the costs and charges which 
have been incurred by the said Pieter Gerhard van der Byl, Philip's 
son, Pieter GerhardI van der Byl, Pieter's son, Francis Porter, and 
Rodney Hopley, in obtaining and exploring the said localities, five 
hundred of the said shares, numbered respectively from 1 to 500, 
shall be, as they are hereby, allotted to the said Pieter Gerhard 
van der Byl, Philip's son, Pieter Gerhard van der Byl, Pieter's son, 
Francis Porter, and'Eodney Hopley. 

"V. That of the remainder of the said shares, a number not ex- 
ceeding two hundred and fifty, numbered respectively from 501 to 
750, both inclusive, shall be forthwith assigned and allotted to 
such persons as may be desirous of possessing the same, and the re- 
maining two hundred and fifty shares, numbered respectively from 
751 to 1000, both inclusive, shall be reserved and disposed of here- 
after, for the benefit of the said company, in such manner, and 
upon such terms and conditions, as may be determined at any 
general meeting, to be called in manner hereafter provided. 

"VI. That the directors may, with the consent of three- fourths 
of the shareholders present [&t any special general meeting, notice 
whereof shall be given in| manner provided by the 44th section of 
this deed, from time to time, increase the capital of the said 
company, by creating suchjnumber of additional shares, of twenty- 
five pounds each, as they'shall deem advisable, and to dispose of the 
same in such manner as shall be determined at such special general 
meeting; and such additional [shares, when taken, shall be subject 
to all the provisions of this deed, and shall entitle the holder 
thereof to the same benefits, rights, and privileges in respect thereof, 
as if the same had been originally subscribed for upon the formation 
of the said company. 

" VII. That the proprietors of the said 250 shares, numbered 
respectively from 501 to 750, shall and will make a deposit of 
five pounds per share, in the hands of the treasurer, previous to 
the signing of this deed of settlement. 

"VIII. That the remaining sum of twenty pounds upon each 
share shall be paid up, in manner following, that is to say, five 
pounds sterling six months after signing these presents, and the 
remaining fifteen pounds sterling, by such instalments, at such 
times, and in such manner as the directors hereinafter, or to be 
hereafter appointed, shall from time to time determine; provided 
that no call shall be made by such directors upon the respective 
shareholders for any such instalment, until they shall have given 
not less than one month's previous notice thereof in the Government 
Gazette of this colony, and in one or more of the other public 
newspapers; and provided also, that no more than five pounds 
per share shall be called for at any one time." 
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The trust deed thus printed on parchment was placed 
in the office of Messrs. Van der Byl & Co., for signature, 
in duplicate, by those to whom shares had been allotted, 
and was signed by certain of the shareholders. On 
the 1 3th September, after the ' original proprietors ' 
and some other shareholders had signed, Maynier, a 
clerk of Van der Byl & Co., who had acted as secretary 
at the preliminary meetings of the proposed company, 
— and who now received payment of the deposit 
payable on subscribing the deed, directed his attention 
to the 8th section, and, according to his evidence, 
" observed in the 8th section that it did not clearly 
express that the remaining sum of £20 for each share, 
was not payable on the shares 1 to 500, or that the 
owners of them were not liable to pay calls." This 
having been pointed out to Van der Byl, and to HuU, 
who had drawn the deed, was considered and treated 
by the latter as a misprint, which, after communication 
by himself and Maynier with the printers, (the evidence 
respecting the exact nature of which was conflicting,) 
he corrected by striking through the word ' each,' and 
adding ' s ' to the word ' share,' so that the 8th clause 
stood thus : — 



The 

' tMh ' 



word 
sutsti- 



such 



' That the remaining sum of twenty pounds upon 

b^"4 a^'^is- eaeh- shares, shall be paid up in manner following, 
print, Ms 13th that is to say, &c." 

Sept., 1854. •' ' 



K mil, 

Not. Pvb. 



There were likewise inserted in the margin the 
initials of certain of the shareholders, who had sub- 
scribed the deed before the 'alteration, expressive of 
their consent to the change. 

On the part of the Plaintiffs,, evidence was led to 
show that the original deed, agreed on by the intend- 
ing shareholders of the company, contained the words 
' such shares ' and not ' each share,' — that the original 
copy sent to the printer's, (partly portions of a printed 
deed of another company, with written emendations, 
and partly in manuscript,) was so written, — and 
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that the alteration made was merely the correction 
of a printer's error. But this evidence failed. On 
the part of the Defendant it was established, by the 
production of the first proof, with corrections by the 
notary, and of the revise, — both of which contained 
the words ' each share ' unnoticed, — and by the further 
production of a printed copy of the deed exhibited at 
a meeting of the shareholders to the prospectus, when 
the terms of the deed were settled, which was taken 
home by one of the shareholders, and which likewise 
contained the words ' each share,' — that the error was 
not one of the printer, but that the words ' each 
share ' in the 8th section formed part of the deed, 
as settled at the meeting convened for that purpose. 

The original ' copy ' of the deed was alleged, by the 
Defendant's witnesses, to have been sent with the 
first proof for correction, and not to have been re- 
turned. Maynier and Hull, who corrected the proofs, 
stated that they never saw the original after it had, 
in the first instance, been sent to the printing-office. 
By one or the other it had been lost, and could not 
be produced at the trial. 

Conflicting evidence was adduced on the question, 
whether the alteration, made on the 13th September, 
was explained to the persons who signed the deed 
after that date, — in accordance with instructions given 
by Hull to the clerks who witnessed the signatures, — 
and whether printed copies of the deed, with the 
alteration, were sent to the several shareholders, 
such copies having previously been sent to them with 
the alleged error in the 8th section. With regard to 
the Defendant, it was not proved that any corrected 
copy had been sent to him, or that any intimation 
had been given to him at the date of his signature, 
which was after the 13th, of the alteration. 

The company then commenced its operations ; — its 
prospects were supposed to be very flourishing : — 
directors were elected — instalments were called in the 
terms of the trust deed from the holders of shares 
501 — 750, but none from the ' original shareholders : ' 
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these instalments, with the first or the deposit to the 
number of three or the amount of £15 on each share, 
were, before the first annual meeting, paid without 
objection by the shareholders called on to contribute. 
At this annual meeting on the 15th September, 1855, 
a report of the procSedings, generally favorable, 
was presented to the shareholders, detailing the 
operations, &c., of the year, — and a vote of thanks 
was accorded to the directors. It is with reference to 
this meeting of shareholders, at which the Defendant 
was present, that the replication of the Plaintiffs, 
alleging homologation of their acts by the Defendant, 
was pleaded. There was conflicting evidence of what 
took place with reference to the position of the 'original' 
and other shareholders at this meeting, some of the 
witnesses for the Plaintiffs stating that, on a sug- 
gestion being made of the liability of the ' original 
shareholders ' to the payment of instalments, this sug- 
gestion was ridiculed by them and by the Defendant, 
on the ground that they were clearly not so liable. 
On the other hand it was stated that what actually 
took place was that, it having been mooted by some 
one present that the ' original shareholders ' should 
pay some instalment, some vague conversation, in 
which the Defendant joined, was entered into, but 
that no admission was made by him of their exemp- 
tion. The trust deed was on the table, but not 
referred to. 

The trustees were duly authorised, by a resolution 
of directors in accordance with the 49th section of the 
deed, to bring this action. But it having appeared 
to the Court, at an early stage of the proceedings, 
that this was not the ordinary case of an action for the 
payment of instalments over due in a joint stock 
company, but a question between the ' original pro- 
prietors ' and the Defendant, one of the shareholders, 
as to the actual liability of the former according to 
the legal construction of the deed, the Court ordered 
the ' original proprietors ' to join as Plaintiffs on the 
record, which was accordingly done. 
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Denyssen, having gone through the evidence for 
the Plaintiflfs and the Defendant, maintained that, if 
there had been a misprint, which he contended had 
been proved, the liability of the Defendant, who 
had signed the deed after the misprint had been 
rectified, to pay these instalments was clear. If 
the Court were of opinion that there had not been a 
misprint, but that the 8 th section was to be read as 
if the words ' each share ' had not been altered into 
' such shares,' then, reading the 7th and 8th sections 
together, as was requisite according to the true rules 
of construction, there could be no doubt that the 
words ' each share ' referred only to the shares from 
501 — 750, for to them only could the words 're- 
maining sum of £20 ' apply. Upon each of these 
£5 had to be paid by the fth section, — on the shares 
1 — 500, which were allotted to the ' original pro- 
prietors ' in consideration of what was considered by 
them, and by those who desired to participate with 
them in their anticipated gains, to be most valuable 
rights, — there was nothing at all to be paid. The 
full amount of these shares, £25, was paid by the 
cession of the mines, — the holders of the other shares 
were alone to contribute to the working of these 
mines so ceded. The proviso of the 1 7th section, by 
which the ' original proprietors ' were prohibited 
from alienating their shares for a certain period, 
which was the only place in the deed where these 
shares were again specially mentioned, corroborated 
the construction that they were to be considered as 
fully paid up. 

But if there were any doubt about the construc- 
tion, — reference had been made by the Defendant's 
plea to a previous agreement, before the settlement 
of the deed, and the only previous agreement which 
had been proved in the case was the prospectus, and 
from the prospectus, signed by the Defendant, equally 
with the deed, it was clear that it was never con- 
templated by the parties that the holders of shares 
from 1—500, the 'original proprietors," '"^" - — 
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about to give up their rights in favor of this com- 
pany, should be called upon, in addition to this 
cession of these rights, to pay any instalment. He 
referred, finally, to the proceedings of the meeting 
of 15th September, 1855, as establishing that there 
was no doubt throughout of the non-liability of the 
' original proprietors ' to the payment of any instal- 
ments. 

C. J. Brand, — for the Defendant, — denied that 
it was competent to revert to the ' prospectus ' for 
the purpose of construing the trust deed. The 
' prospectus ' had fallen to the ground, — had been 
altered in many particulars, — for instance: in the 
number of centres or localities, — (a difiierence on 
this subject having caused the retirement of some of 
the original subscribers,) — in the allotment of the 
500 shares to the 'original proprietors,' according to 
the deed, instead of the ' retention ' of these shares 
in the language of the prospectus, — in the mode of 
payment to be adopted for the shares, and other 
particulars. The ' trust deed,' when agreed upon, 
constituted the contract, and any reference to what 
had gone before, and had been in part changed for 
the purpose of construing the deed was, on legal 
principle, inadmissible. If this were granted, the 
deed itself should be construed. The terms used to 
express what it was alleged the terms of this trust 
deed should be taken to express, are very different, 
as is clear from other trust deeds of mining com- 
panies, (to which he referred,) in which the possessors 
of the mines, taking a certain number of shares, 
were to be held free from any liability for instal- 
ments. The words in such cases were ' allotted as 
paid in full and free from liability,' — and ' allowed 
as paid in full.' The 7th and 8th sections of the 
deed were deliberately separated, and should be read 
separately : and if they be so read — a deposit was 
required on certain shares, viz., those from 501 — 750 
— and all the shares being, by the 3rd section, shares 
of £25, — the remaining sum of £20 should be paid 
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on all of them, not excluding the shares from 1 — 500, 
which had been allotted to the ' original proprietors.' 
The express words which state that the deposit shall 
be required from shares 501 — 750, making no 
mention of the first 500, may be fairly read as re- 
lieving these from the deposit, but the ' remaining 
sum ' which is £20, is payable on all. 

The words of the deed, distinctly in the minds of 
those who made the alteration, created a liability on 
the part of the holders of shares from 1 — 500, to pay 
all instalments which might be required, beyond the 
deposit of £5. It was on that account that the 
alteration, which would otherwise not have been 
made, took place. The alteration had been made 
in such a manner as not to be binding upon the 
Defendant, even though he signed the deed after it 
had been made. There was no proof that there was 
a misprint, as assumed by Hull and Maynier : — as far 
as proof could go the contrary was established. 
But had there been a misprint, no correction could 
take place after the deed had been signed — or ought 
to have been attempted, without the concurrence, 
duly obtained, of a meeting of shareholders. This 
unauthorised correction, then, could not affect the 
rights of any of the shareholders : and the Defendant 
was justified in claiming the interpretation of the 
deed, as it was agreed upon and settled at the pre- 
liminary meeting of the subscribers to the prospectus, 
without the change of a word which materially affected 
the shareholders' rights. 

The true meaning of the deed, giving a just and 
liberal construction in favor of the ' original pro- 
prietors ' was, that in consideration of the ' costs and 
charges,' to which they had gone in securing the 
mines — the large number of 500 shares was secured 
to them, from which it was hoped, in the spirit of 
the day, that vast profits would arise, the mere pos- 
session of so large a number of shares, even with all 
their liabilities, being supposed to be equivalent to 
a fortune. Belief from payment of a deposit, and 
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the possession of so many shares — tlie largest number 
allotted to any other individual being perhaps 5 or 
10, — and no one else being allowed to hold, under 
any circumstances, more than 100, was considered 
at the time as most ample remuneration for assign- 
ing the mines. The ' original proprietors' were, there- 
fore, liable and bound to pay the 2nd and 3rd 
instalments, before those at present claimed were 
demanded of the Defendant or any other share- 
holders. The payment of the 2nd and 3rd instal- 
ments by the Defendant, without demur, and his 
presence at the meeting of the 15th September, 1855, 
did not affect the question. Although it might be 
inferred that all present at that meeting were aware 
that no instalment had, at that date, been demanded 
by the directors from the ' original proprietors,' their 
approval of the proceedings of the directors, at that 
time, could not take away the right of any one, or 
all the shareholders, to insist, if the ' original pro- 
prietors ' were in law liable to pay instalments, 
that they should be called upon to pay these in- 
stalments before further ones were demanded from 
those who had already been wrongfully called upon 
to pay too many. 

Denyssen having replied, the Court, on the 31st 
August, gave judgment unanimously, in favor of 
the Plaintiffs, but as the reasons for the judg- 
ment differed to some extent, these are separately 
given. 

Bell, J., — Having pointed out that in the con- 
tention between the Plaintiffs and the Defendant, as 
to the fact whether the words ' such shares ' or ' each 
share ' formed part of the deed, as originally decided 
on and confirmed at the preliminary meeting of share- 
holders, the Defendant was, in his opinion, right, 
and the Plaintiffs wrong, — remarked upon the im- 
proper manner in which what was assumed to be a 
misprint, because on examination it was supposed not 
correctly or with sufficient certainty to express the 
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actual agreement between the parties, had been altered 
without the authority of those who were parties to 
the deed. It was true, as maintained by the Plain- 
tiffs, that the Defendant's statement that he signed 
the deed without reading it, could not receive any 
notice whatever at the hands of the Court : a sane 
man signing a document, without reading it, is bound 
by its contents as much as if he had read every 
word. If the defence rested here, it would fail, and 
the words ' such shares ' would be binding on the 
Defendant, whatever their effect. But in this in- 
stance, a material alteration, or what was taken to be 
a material alteration, of a deed, was made while it 
was in the custody of one party, and had been execu- 
ted by others supposed to have an opposite interest, 
— this had been done after several of the latter parties 
had signed, on the erroneous assumption that there 
had been a misprint, and without the consent or 
any consultation whatever of those who were sup- 
posed to be affected by the alteration. This was 
wholly unwarranted, — and while the deed as between 
all the shareholders was left valid, the alteration thus 
made could affect neither those who signed before 
it was made, nor those who signed after it was made. 
The consent of the shareholders generally was requisite 
before any change of the kind could effectually be 
made. — (Starkie on Evid. II, p. 271, 2nd ed. ; Taylor 
on Evid. II, p. 1391, § 1617.) It followed that the 
8 th section was to be read as if the words ' each share ' 
were there and not the words as amended. 

Then what is the effect of these words as far as the 
Defendant, as a holder of shares between 500 and 
750, is concerned. The capital stock being fixed at 
£25,000, is divided into 1000 shares of £25 each. 
In consideration of the costs and charges which have 
been incurred in obtaining and exploring the mining 
localities, 500 are allotted to the ' original proprie- 
tors.' The 250 shares — numbering from 501 to 750, 
are assigned and allotted to certain other persons, of 
whom the Defendant is one,— and the remaining 250 
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" ■ benefit of the company. Section 7 requires that pre- 

FLECK AND yio^g ^q signing the deed of settlement, the holders 
^ of shares No. 501 to 750 shall make a deposit of £5 

SOLOMON, per share in the hands of the treasurer, — but it is 
altogether silent respecting any such deposit on shares 
1 to 500. This may have meant either that the holders 
of these shares were not to pay any instalment at all, 
or that they were to pay all the instalments, except 
only the deposit. The 8th section, standing separately 
from the 7 th and read separately, is again susceptible 

of two interpretations, having the same difficulty, 

which pervades the whole, and is not solved in any 
part of the deed: so that the deed will read either 
way, either that the shares 1 to 500 have paid £2,500 
in the shape of costs and charges, in obtaining and 
exploring the mines, and are liable for the remaining 
£10,000, or that the whole £12,500 has been paid 
upon them in that manner. In order to ascertain the 
right interpretation in this doubtful position, the Court 
had been called upon to inquire into what took place 
subsequently to the deed, the conduct of the parties, 
the general meeting of 15th September, &c., and on 
this point conflicting evidence had been adduced, to 
which however it was not necessary to refer. But the 
Court was entitled, under these circumstances, to look 
at the previous agreement on which the deed was 
founded. This agreement was, in some of its details, 
not carried out, but contains the principle on which 
the ' original proprietors ' and the incoming share- 
holders were to treat. And the deed of settlement, 
read by the light of the agreement, was plain and 
reconcilable in all its parts. A company was formed, 
of which the mines possessed by the ' original proprie- 
tors ' were to form part of the capital. The capital 
being fixed at 1000 shares of £25, the mines were to 
be taken as the in-brought capital of the ' original 
proprietors,' and as of the value of 500 shares. Ac- 
cordingly, these 500 shares were retained, or allotted, 
\vithout any liability to instalments, for the benefit 
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of the owners of the mines. The working capital, i.e., 
the capital wherewith the mines were to be wrought 
was to be furnished by such of the public as might be 
fortunate enough to obtain shares by general allot- 
ment — first by the allotment of 501 to 750, — then by 
the disposal of 751 to 1000, making the entire 1000 
shares. No money at all was to be paid by the 
' original proprietors,' because they were taken to 
have put in it, or its worth, in the shape of the mines. 
Bell, J., further stated that he had arrived at this 
conclusion unwillingly, and only after much consider- 
ation, for the tendency of his feelings was the other 
way. If he could on any legal principle have wrought 
out a different conclusion he would have done so. In 
this matter all had been disappointed — the ' original 
proprietors' thought they gave something valuable, 
and were mistaken. But even under that disappoint- 
ment they derived advantages from the sale of their 
shares, — and if the company had gone on they were 
to have had an immense share of the profits. Share- 
holders, in the position of the Defendant, could gain 
comparatively little — and had had in fact nothing but 
loss. If it had been possible, they should be saved 
from further loss, but on every principle of law the 
judgment must be for the Plaintiffs, with costs. 

Cloete, J., concurred generally in the view which 
had been stated by Belt, J., regarding the evidence 
and the impropriety of the alteration which had been 
made in the 8 th section of the deed of settlement. 
After this instrument had received the signature of 
several persons, it became so far perfected that not 
a tittle should have been altered by any person, espe- 
cially not by a notary, without the express concurrence 
of every subscriber duly sought and obtained. Not- 
withstanding the bonajides with which the alteration 
was made, it should not have been done : — and the 
Court was bound to decide on the 8 th section as 
originally printed, notwithstanding the correction. 
The Defendant's special plea then states that, in 
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consideration of various costs and cliarges, the ' original 
proprietors' were entitled to 500 shares, but were 
' freed from the payment of the deposit or first instal- 
ment, but that it was understood and agreed upon 
that they would be equally liable with all other share- 
holders to pay up the remaining instalments.' This 
allegation is supported, not by any previous agree- 
ment, for this the Defendant in his argument en- 
deavored to exclude, but by an exclusive reliance on 
the reading of the 8 th section. The Court, however, 
were not to interpret the rights and liabilities of 
subscribers, under a deed of this nature, by the inter- 
pretation of an isolated word. — Pothier (on Contracts, 
p. 107, of Van der Linden's edition,) lays down this 
rule — " In all contracts we must always look to the 
intent of the parties, rather than to the literal inter- 
pretation of a single word." In the present defence the 
entire argument rests on a literal interpretation of the 
word ' each,' — but at the same time it is admitted by 
the Defendant, that there was an original agreement 
at the formation of the company, to which reference is 
made by him. This prospectus must, therefore, in 
law, be referred to to solve the difficulty raised by 
the ambiguous wording of the section — and an exami- 
nation of the prospectus shows indisputably that the 
agreement was not such as alleged in the Defendant's 
plea, — but that half the capital stock of the proposed 
company was paid by the ' original proprietors ' of the 
mines, by their cession of the mines to the company^ 
— and thus that the 500 shares allotted to them, or 
as expressed in the prospectus ' retained ' by them, 
were at once paid up in full. It would be observed, 
also, that in the deed, though not so distinctly as was 
desirable, the two sets of shares were in different 
categories. The ' original proprietors ' might not dis- 
pose of theirs until after a year, and although of the 
other shareholders none might possess more than 100, 
500 were at once allotted to these four. With the 
light thrown by the prospectus on the deed, it was 
manifest that the sections in which the payment of 
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instalments was mentioned, were not applicable to 
the holders of shares from 1—500. One illustration 
from the deed would show the extraordinary folly of 
which the ' original proprietors ' must be taken to 
have been guilty, if the Defendant's interpretation of 
the 8 th section was correct. The owners of this 
supposed rich and valuable property must be considered 
as having parted with their rights with a liability, six 
months after the date of the formation of the com- 
pany, to pay £2,500, while the other shareholders 
paid but £1,250, in addition to their £1,250 paid as 
a deposit— with a possibility of £10,000 besides being 
required from them during the time in which they 
might not sell their shares. The Defendant's con- 
struction is in direct opposition to the whole tenor of 
the agreement between the subscribers to both pro- 
spectus and deed, — his plea has failed, and he is 
bound to pay the amount claimed upon his shares. 

Watermeyer, J., came to the same conclusion as 
the rest of the Court, but while he agreed that the 
8th section was to be read as if unaltered, confined 
himself to the deed only, and did not refer to the 
prospectus for the purpose ot ascertaining the correct 
interpretation of the words ' each share ' in the 
section in question. In his view the sense of the 
words ' each share ' was to be derived from the con- 
text, and the use of the same words in other parts 
of the deed. The Plaintiff's assert that the 8 th section 
signifies that the remaining sum of a620 is to be paid 
on 'each' share from 500 to 750, — the Defendant 
that the payment is to be on each share allotted from 
1—750. 

The Plaintiffs' interpretation is consistent as regards 
all passages of the deed where payment on shares is 
mentioned : the Defendant is continually involved in 
inconsistency. At the conclusion of the deed, signed 
by all shareholders from 1 — 750, there is the following 
obligation, — " For the due payment in manner before- 
mentioned, of £25 sterling upon each share, &c., &c.. 
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1857. we do severally, &c." The Defendant while insisting 
that in the 8th section ' each share ' is to be read 
without any limitation, here requires it to be read 
with the following limitation or rather double mean- 
BOLOMON. ing? — "For the payment in manner beforementioned 
of £25 on each share from 501 to 750, and of £20 ou 
each share from 1 to 500, we do, &c." The Defen- 
dant is here forced to an interpretation inconsistent 
with that on which he insists for the 8 th section, while 
the Plaintiffs here as there read ' each share from 501 
to 750,' or ' each share to which terms of payment at 
aU apply.' Again the 47th section provides that the 
amount of dividends shall not exceed the rate of six per 
cent, on the sum paid on ' each share ' respectively, until 
the profits, &c. According to the Defendant's interpre- 
tation of this section in connection with the 7th and 8th 
sections, by which £20 only is payable on some shares 
and £25 on others, there must be a limitation of the 
words ' each share ' in this 47th section to the shares on 
which £25 have been paid up, for the calculation of the 
maximum dividend, — which interpretation is incon- 
sistent with the unlimited meaning of ' each ' claimed 
in the 8 th section. The Plaintiffs again give the 
same interpretation as before, limiting ' each share ' 
to ' each share to which terms of payment at all apply.' 
The only other section in which the words ' each 
share ' occur is the 51st, in which it is obligatory on 
the directors to do certain acts if the losses shall have 
exhausted among other things " one-half of the paid- 
up capital — not being less than £5 on each share," 
which would require, according to the Defendant's 
interpretation, £10 on some and £5 on others, unless 
the words ' each share ' were limited to the shares 
from 501 to 750, inconsistently with the Defendant's 
interpretation of the 8th clause, but consistently with 
that of the Plaintiffs. 

But it does not follow because the Defendant's 
interpretation of the words 'each share,' in all the 
other sections where they are used, is inconsistent 
with that claimed by him from the 8th section, that 
he is necessarily wrong. The context may require a 
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qualified sense in one part and an unqualified sense in 
another. But in the present instance the context 
would lead us back to the 7th section, and the Defen- 
dant's counsel, aware that reference to the 7th section, 
as context, destroyed his argument, strenuously 
insisted that the words were to be understood in- 
dependently of the immediate context. The context, 
therefore, is not relied upon as giving the words ' each 
share' an unlimited meaning in the 8th section, 
whereas confessedly, throughout the deed, in similar 
positions, the meaning must be qualified. 

The words ' each share,' therefore, should have a 
consistent interpretation throughout, — and that con- 
sistent interpretation requires that all the shares, with- 
out distinction, shall pay £25 per share, or nothing at 
all. It is plain that £25 per share on all shares was 
not contemplated by the deed, and the Defendant had 
recourse to the theory of an exemption from payment 
of the deposit of £5 on those awarded to the ' original 
proprietors,' which theory has been disposed of, as 
irreconcilable with the rest of the deed. It is plain 
that they are not liable for the deposit, and likewise 
plain that if not liable for the deposit, they are not 
liable for the instalments beyond the deposit, without 
all the inconsistencies already pointed out. And the 
conclusion is that the words ' each share ' in the 8th 
section, are to be read as ' each share on which pay- 
ment is to be made at all,' — an interpretation con- 
sistent throughout, and borne out likewise by refer- 
ring the words " remaining sum of £20 " to their 
immediate antecedent, where alone it is to be found, 
in the 7th section. This interpretation relieves the 
deed from confusion and inconsistency: — and thus, 
without reference to an extraneous document, however 
connected with the deed, it is clear that the Plaintiffs 
are right when they contend that the 500 shares 
allotted to the ' original proprietors,' were allotted 
without any liability, in consideration of the trans- 
actions by which the Plaintiffs received the shares. 
During some part of the argument, Watermeyer, J., 
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1857. had been impressed, that although there was not a 
contract between the various parties which anaounted 
to a leonine society in favor of the 'original pro- 
prietors,' — yet that the result, through the failure of 
the project, amounted to the inequality in a partner- 
ship — " in qud manifesta iniquitas et enormis Isesio 
apparebat" (Voet XVII, 2, 8,) — and that on the 
principle of enormis Icesio the Defendant might be 
entitled to relief. But Voet (XVIII, 5, 15,) lays 
down further, that in sale and assignment of mines 
and partnership in mines, the law wiU not interfere, 
on the ground of " enormis Icesio" that doctrine not 
being applicable to transactions in which " utilitas 
incerta, proventus incertus est" of which the utility is 
matter of chance, and the profit matter of chance. 

The evidence showing that the instalments were 
regular and called up and due, the Defendant is liable, 
as prayed in the declaration. 

Judgment was accordingly given for the Plaintiffs, 
as prayed, with costs. 

In the course of the case the Plaintifis tendered the 
evidence of Dr. Fleck, who was a Plaintiff on the 
record as one of the trustees of the company. He 
was a registered shareholder, in the same position as 
the Defendant, and likewise a purchaser of shares 
from one of the 'original proprietors,' which shares 
were not, however, registered in his name. The 
evidence was admitted, as though a Plaintiff on the 
record, he was not one in whose immediate behalf the 
action was brought or defended. The evidence of 
P. G. Van der Byl was likewise tendered, but rejected 
as he was an ' original proprietor,' with the original 
shares registered in his name, and as an ' original 
proprietor ' was made a party to the suit by the Court, 
the action being in fact one between the ' original 
proprietors ' and the Defendant. 

These decisions were by virtue of Ordinance 14, of 

1846. 

[Faiebbidgb, Hull, & Meintjes, Plainfiflfs' Attorneys. 
D. Tbnnant, Defendant's Attorney.] 
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LE SUEUR, Appellant, 

V. 

STENHOUSE AND OTHERS, 

In their capacity as Trustees of the Victoria 
OR Eendop Mining Company, Respondents. 

{27th August, 1857.) 

JOINT-STOCK COMPANY.— LIABILITY FOE INSTAL- 
MENTS. 



STENHOUSE 
AND OTHERS. 



Circumstances in which a proprietor of shares in a joint-stock company 
was held liable for instalments, although he had not executed 
the deed of settlement. 

XHIS was an appeal from the judgment of the i857. 
Court of Eesident Magistrate in Cape Town, by — — — - 
which the Appellant, who was the Defendant below, ^-^ sdeuk 
had been condemned to pay the sum of £15, as a 
second and third instalment on fifteen shares held 
by him, which had been called up, for the purpose of 
winding up the company's aflfairs. 

In November, 1854, while the mining mania was 
at its height, the Victoria or Eendop Mining Com- 
pany, an oifshoot of the Mutual Mining Company, 
then considered possessed of very valuable mines, 
started into existence. The number of shares, ac- 
cording to the prospectus of the new company, was 
4000. In the words of a witness, who received the 
names of the proposed shareholders, and to whom 
the allotment was entrusted by the projectors : — 
" As soon as it became known that a company was 
in course of formation, applicants came crowding 
into my office, so fast and in such numbers, that no 
one man could take their names down, — and every- 



70 

1857. body in the office was engaged in scribbling them on 

' ^ scraps of paper : — upwards of seven thousand were 

LE SUEUR appiig(j for, and four thousand were allotted." 
STBNHO0SB Application for shares was made on behalf of the 
AND OTHERS. Appcllaut, who was then not in Cape Town, by J. 
Hofmeyr, who acted for him as a friend, without 
any special authority, — and thirty shares were ac- 
cordingly allotted to him. Upon this, Hoftneyr, 
for the Appellant, paid the required deposit, to save 
the shares from forfeiture ; — and a few days after, 
the Appellant returned to Cape Town, was informed 
of what had been done on his behalf, and approved 
of the payment of the deposit. 

Having taken the scrip, the Appellant, after some 
little while, sold his right in fifteen of the thirty 
shares allotted to him, at a profit, — but did not at 
any .time sign the trust deed. 

On the 13th, 23rd, and 25th April, 1855, notice 
was given by the directors, in terms of the 9th 
clause of the trust deed, that all persons failing 
within 14 days from the first date, to pay the second 
instalment of ten shillings per share, which was due 
on the 15th of the preceding December, would be 
liable to the forfeiture of their shares. No resolu- 
tion was passed by the directors declaring the shares 
of the Appellant forfeited. After some time the 
Appellant was summoned for payment of the instal- 
ments then due, and thereupon judgment was given 
against him by the Magistrate. 

On this day, (27th August,) C. J. Brand appeared 
to set aside, and Porter, A. G., to support, the judg- 
ment of the Court below. 

C. J. Brand, — For Appellant, — maintained that no 
company being in existence when the allotment took 
place, the Appellant, not having signed the deed of 
settlement, was no shareholder and not liable to 
any instalments under the deed. The fact of his' 
acceptance of the scrip, which had been by Hofmeyr, 
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without his knowledge, obtained for him, exposed 1857. 
him to the loss of the deposit if he did not become a 
shareholder, — but still gave him a locus penitentm, if 
he found reason not to proceed further in the specu- 
lation. Secondly, he argued that the advertisements 
in the Gazette of the 13th, 23rd, and 25th April, 
in virtue of the 9th section, implied that the shares 
of those who did not pay the instalments would be, 
by such non-payment, absolutely forfeited, — and that 
no resolution was necessary for such purpose. After 
the 27th April, therefore, if previously a share- 
holder, the Appellant ceased to be one, and, there- 
fore, was not now liable for any instalments. 
Thirdly, that if his liability in respect to his ac- 
ceptance of the scrip still continued in any way, he 
could be sued only to complete the deed of settle- 
ment by now executing it, — in which case he could 
show, good grounds against any claim by the trustees 
for its execution by him. 

He referred in his argument to B^resford's case, 
28 L. J., N. s., vol. 19, Ch. C. p.p. 166 and 332, in 
which it w^as held that shares in a joint-stock com- 
pany having been allotted to Beresford, who paid 
various instalments before and after the date of the 
deed, but did not execute the deed, and whose 
shares were subsequently forfeited by the directors, 
who had a power by the deed to declare such for- 
feiture for non-execution and non-payment of in- 
stalments, he, having submitted to the forfeiture, 
was properly excluded from the list of contributors, 
under the English winding up act : — and to Bailey's 
case, in which also shares were taken and deposit 
paid, but the deed was not executed : the directors, 
in virtue of their power, declared the shares forfeited 
for non-payment of call ;— and on the winding up 
of the company, it was held that contribution was 
not claimable. Maintaining that the present case 
was similar in principle to these, he claimed that, 
the judgment, which condemned the Plaintiff to 
payment of the instalment, should be reversed, 
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1857. ^jjg referred to the note in Wordsworth on Minmg, 
LE suEUE ■^^'^^i"g> ^^-i Companies, on these cases, p. 372, 

^ 6th edition.) 

sTENnocsB Porter, A. G. — In respect to the allegations that 
AND OTHERS, thc Appellant had never been a shareholder, main- 
tained that the application by Hofmeyr, the conse- 
quent insertion of the Appellant's name in the allot- 
ment list, the allotment of shares to him, and the 
payment of the deposit,— all which he had rectified, 
— placed him in such a position that as a shareholder 
he was entitled to sell the shares he held, — which he 
did in part at a profit, — and that, if the company 
had proved successful, he would have been entitled 
to claim his dividend. While he had thus, as far as 
the company was concerned, obtained these rightsj 
equally with other shareholders, he could not be 
heard to say that he had escaped from his liabilities 
because of his own omission to execute the deed. 

As to the argument raised on the notice of the 
liability of the shares to be forfeited, he called atten- 
tion to the 9th section of the deed of settlement, by 
which it is provided that, "if the directors shall 
think fit," they shall have the power "to declare 
by resolution " the share or shares of defaulting 
proprietors to be forfeited. This not having been 
done, the Appellant's position was not changed by 
the notices in the Gazette. 

The Court held that although the Appellant had 
not actually signed the deed, he must be held, in 
the circumstances of the case, to have executed it, 
— and to be liable for instalments duly called. It 
was optional with the directors to declare his shares 
forfeited, — and, no resolution to that effect having 
been come to, his liability continued. 

The judgment of the Court below was allowed with 
costs. 

Paibbridge, Hull, & Meintjes, Appellant's Attorneys. 
J, & H. Eeid, Eespondents' Attorneys.] 
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